Appendix 2 Index
Applicable Regulations & Policy Documents

Administration & Finance

e Project Monitoring/ Review Checklists
e Conflict of Interest Regulation & Guidance
e 2 CFR Part 200 — Audit Requirements

Fair Housing/ Equal Opportunity (FHEOQ)
e New Section 3 Rule Federal Register / Vol. 85, No. 189 / Tuesday, SSeptember 299, 2020
e 24 CFR Part 75, Economic Opportunities for Low & Very Low-Income Persons
e DCA Section 3 Solicitation Package FAQs
e DCA Language Access Plan
e DCA Effective Communication Policy
e Part 109 — Fair Housing Advertising Requirements
e DCA Section 504 Grievance Procedures

e Fair Housing/ Equal Opportunity Posters & Fact Sheets

e Nondiscrimination Regulations in Federally Assisted Programs (24 CFR Part 1 & Part 6)

e Nondiscrimination Regulations & HUD Notices/ Correspondence Related to Access for those with
Disabilities/ Limited English Proficiencies

Environmental Compliance
e 24 CFR Part 58 — Environmental Review Regulation
e Levels of Environmental Review — Chart Summary
e Floodplain Management — 8 Step Decision-Making Process Flow Chart
e Programmatic Agreement for Section 106 (Historic Preservation Compliance)
e HUD CPD Notice 12-006 “Process for Tribal Consultation”

Procurement
e Georgia Public Works Construction Law (0.C.G.A. §36-91-1 through §36-91-95)
e House Bill 322
e Required Construction Contract Provisions

e Public Interest Phased Implementation Waiver for FY 2022 and 2023 of Build America, Buy America
Provisions as Applied to Recipients of HUD Federal Financial Assistance

e DCA Build America, Buy America Guidance
e Procurement Instructions for Grant Writing Administration
e Procurement Instructions for Engineering and/or Architectural Grant Services

Acquisition, Relocation, & Housing

e Guideform Residential Anti-Displacement & Relocation Assistance Plan

. sect : i

Georgia Immigration & Security Related Laws
e House Bill 87 “lllegal Immigration Reform & Enforcement Act of 2011”
e (0.C.G.A§13-10-90 through §13-10-91 Contracts for Public Works, Security, & Immigration Compliance
e (.C.G.A §50-36-1 Verification of Lawful Presence within the United States
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ACQUISITION (U.R.A.) REVIEW

RECIPIENT REVIEW DATE

GRANT # REVIEWED BY

a) Current Status Check: PublicFacility O or Housing 0O

Number of acquisitions: proposed completed

Types of acquisitions: Easement # _ Right-of-way #
Real Property # Voluntary Transaction #

Number of cases appealed or complaint filed:

Number of demolitions: proposed completed CDBG$ —  other
Number of proposed “Occupied” or “Vacant Occupiable” demolitions:

Number of proposed “Vacant dilapidated” demolitions:
Condition for above must be documented by a Feasibility Test Form or other documentation that the
unit is dilapidated.

Note: any demolitions of occupied (defined as occupied now or at any time in the 3 months prior
to the contract for acquisition) or occupiable (suitable for rehabilitation) will require a Section
104(d) one-for-one replacement review.

b) Check the Recipient’s compliance documentation
YES NO COMMENTS

a) Are files available for review?

O O O
b) Do they contain sufficient documentation? O O

O

c) Check individual acquisition files

To complete the next section, the reviewer should chose a representative number of case files to examine
for compliance documentation. Additional sheets should be attached if more than 2 files were examined.

How many files were reviewed?

CDBG Monitoring Form REV 9-24



Part I1
Acquisition Individual Case File Review

CASE 1
1. Record the following information:
a) Name of Owner:
b) Location of Property:
¢) Number of bedrooms:
d) Type of Acquisition:
Comment

Yes No Added N.A.

CASE 2

Comment
Yes No Added N.A.

2. Notice to Owner:

Is there documented evidence that the

owner was notified of the Recipient’s

interest in acquiring the property (Preliminary

Acquisition Notice) and the basic protections

of law and regulation (HUD Brochure). O 0O O O

3. Check for Appraisal:

a) Was there an appraisal to establish FMV? O O O O
b) If not, was Fair Market Value estimated less

than $15,000 based on available data? O 0O O O
c) Did the owner waive right to appraisal? O O O O
d) Did the owner donate property? O O O O

Note: Attach copy of Waiver if “no” on 3b or 3c.
e) Is a copy of the appraisal in the file? O 0O O O

f) Was a qualified, state certified, independent
appraiser used? O 0O O O

g) Was the owner invited to accompany the
appraiser? O O O O

h) Was there a review appraisal recommending
or approving the value of the property? O 0O O O

i) What was the appraised value?
(or estimated value if less than $15,000)

CDBG Monitoring Form

REV 9-24



4. Check the Written Purchase Offer

a) Is there a copy of the Offer to Purchase in
the file?

b) Is there a statement of the “Basis of
Compensation” included with the Offer?

¢) Amount of Offer (Just Compensation):

d) Date of delivery of Purchase Offer:

e) Date owner accepted Offer:

f) Date of Settlement:

g) Date of Payment Check:

i) Amount of Payment:

j) If condemnation, date Just Compensation
deposited with Court:

5. Check Settlement Procedures:

a) Does file contain a copy of conveyance
documentation (title, deed, bill of sale,
etc...)?

Type:

b) Was a Statement of Settlement costs in
the file? (fee simple acquisition)

c) Was there proof of payment (i.e.,cancelled
check) in the file?

CDBG Monitoring Form

O

o O
o 0O
o 0O
o 0O
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Case 1 Case 2
Comment Comment
Yes No Added N.A. Yes No Added. N.A.

6. If this is a “Voluntary Transaction”, does
the acquisition meet the following conditions?

a) No specific site or property needs to be
acquired for the project; O O o 0 O O o 0O

b) The acquired property is not part of a designated
redevelopment area where substantially all of the
property is to be acquired; O O o 0O O O O O

C) The Owner was informed in writing that the
Recipient will not use its power of “eminent
domain” to acquire the property in the event
negotiations fail to result in an amicable

agreement ; O o od O O 0O O O
d) The Owner was not informed by the recipient

of any “intent” to acquire the property; and O o o 0Od O O O O
e) The Recipient informed the Owner in writing

before entering into contract of what is estimated
to be “Fair Market Value” of the property. (Copy
of documentation must be attached.) O O 0O O O O 0O O

CDBG Monitoring Form REV 9-24
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ADMINISTRATIVE / PROFESSIONAL PROCUREMENT REVIEW

Grantee: Grant #:

Date:

Administrative Procurement
Request for Proposals or Request for Qualifications:

Date Published: Deadline for responses:

Newspaper:

Minimum of 7 firms RFP/RFQ mailed to and responses:

#1: Response received? O Yes O No
#2: Response received? O Yes O No
#3: Response received? O Yes O No
#4. Response received? [OYes O No
#5: Response received? [OYes O No
#6: Response received? O Yes O No
#7: Response received? O Yes O No
Other Proposals received: (List others on reverse)

Was a scoring system used? OYes O No Is it acceptable? OYes O No

If only one response was received, was Sole Source approval requested and granted? O Yes O No

Total Contract Amount:

Firm/Company selected: CDBG Amount;

Other Sources Amount:

Architectural/ Engineering Procurement

Request for Proposals or Request for Qualifications:

Date Published: Deadline for responses:

Newspaper:

Minimum of 10 firms RFP/RFQ mailed to and responses:

#1: Response received? O Yes O No
#2: Response received? O Yes O No
#3: Response received? O Yes O No
#4: Response received? [ Yes O No
#5: Response received? [ Yes O No

CDBG Monitoring Form REV 9-2019



#6: Response received? [OYes O No
#T: Response received? O Yes O No
#8: Response received? [ Yes O No
#9: Response received? [ Yes O No
#10: Response received? [OYes O No
Other Proposals received: (List others on reverse)
Was a scoring system used? OYes O No Is it acceptable? OYes O No
If only one response was received, was Sole Source approval requested and granted? 0O Yes O No
Total Contract Amount:
Firm/Company selected: CDBG Amount:
Other Sources Amount:
Administrative Contract Review
Are the following basic elements included in the Administrative Contract?
1. A clear description of the scope of work to be
performed by the consultant or other service provider. OYes O No
2. Alisting of specific responsibilities, tasks, goals,
and milestones along with dates and deadlines
that are clearly described in the contract along with
provisions for recourse if the consultant or other
service provider fails to perform by the deadlines imposed. O Yes O No
3. Areference to the applicable CDBG Applicants’ and
Recipients’ manuals and a statement requiring the
consultant or other service provider to adhere to all
applicable requirements in the manuals (including all
requirements referenced in the manuals) as well as to
other directives issued by DCA. O Yes O No
4. Applicable dates of the contract and provisions for termination. OYes O No
COMMENTS:
Signature of CDBG Program Representative:
CDBG Monitoring Form REV 9-2019
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AUDIT REVIEW
Interim () Final ( )
RECIPIENT AUDIT LOCATION
GRANT# REVIEW DATE;
REVIEWED BY Follow up needed? Yes No
Step A: Check audit procedures:
YES NO COMMENT N/A

ADDED

1. Was the audit conducted by a C.P.A. firm?

2. Was the audit conducted in accordance with 2 CFR
200, subpart F?

a. Schedule of federal assistance

b. Unqualified statement on compliance

¢. Unqualified statement on internal control

4. Was a source and application of funds schedule
included?

5. Was a project cost schedule (by activity) included?

6. Date audit was issued For FY Ending

7. Date audit was received

Step B: Check audit results:

YES NO COMMENT N/A
ADDED

1. Was audit free of findings?

2. If findings were identified, did recipient submit
documentation that corrective action has been
taken?

3. Did recipient comply with draw down
regulations?

4. Did recipient comply with State/Federal laws
and regulations?

CDBG Monitoring Form REV 04/24



5. Were direct costs charged to the program
reasonable and necessary?

6. Was program income spent appropriately?

7. Was the Audit Report uploaded to the Federal
Audit Clearinghouse (FAC) in accordance
with 2 CFR 200.512(b) and 2 CFR
200.512(c)?

Step C:

1. Did auditor cover the expenditure of all grant
funds?
If not, enter date when next audit is due:

2. Did the audit include Economic Development
Revolving Loan Funds, if applicable?

COMMENTS:

YES

NO

COMMENT
ADDED

N/A

CDBG Monitoring Form

REV 04/24
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Cash Match Verification/Leverage Assessment

Recipient: Grant No:

Match Amount Required:

Match Amount Verified:

Leverage Required:

Leverage Contributed to Date:

Date Match/Leverage Reviewed:

How Verified/Assessed:

Recommendation for Final Draw: []Yes

O Amount still required is obligated under the following contracts:

Local construction amount still owed: $

Local architect / engineer amount still owed: S

Local administration amount still owed: S

Assessment of Status of Leverage:

|:|No

Signature of Program Representative

Route to: (1) Grants Consultant; (2) Grant file

Instructions: This form is to be prepared prior to a grantee’s final draw request. It is to be used to verify
the required cash match and to assess the status of committed leverage funds. Leverage can be
assessed by reviewing leverage funds contributed to date and estimating leverage funds to be
contributed based on contracts, project schedules, and type of grantee in-kind contributions. Final
verification of leverage must be done at the closeout site visit. Under “Assessment of Status of
Leverage” above, please indicate whether meeting anticipated leverage requirements is expected to be

an issue for the grantee.

CDBG Monitoring Form

Rev 8-11
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GEORGIA DEPARTMENT OF COMMUNITY AFFAIRS
COMMUNITY DEVELOPMENT BLOCK GRANT
HOUSING REHAB/RECONSTRUCTION

MONITORING REVIEW 1

Recipient: DCA Grant Number:
Review Date: Reviewer:
I Program Status:

a. Number of Rehabilitations Proposed Completed

b. Number of Reconstructions Proposed Completed

¢. Number of Files Reviewed Number of Site Inspections
IL. Recipients' Program Policy Statement Date of Resolution:

Post Grant Award Public Hearing Date:

Does Program Policy Address: Y | N | NA | Comments

Program Goals and Objectives

Applicant Eligibility Criteria

Priority of Processing and Funding of Applications

Financing Eligibility and Techniques

Direct Loan Underwriting

Definition of Income

Temporary Relocation

PN RN

Minimum Property Standards Definition/Availability

9. Rehab Feasibility Tests

10. Contractor Qualifications, Requirements, Debarment

11. Bidding Methods/Policies/Procedures

12. Inspection and Testing for Lead Paint

13. Program Revision Procedure

14. Arbitration/Complaint Guidelines and Procedures

15. Definition of Standard/Substandard Housing Units

16. Residential Anti-displacement and Relocation Plan

17. Provision for Historic Preservation

18. Explanation of GPI Financing

19. Rehabilitation Advisor Job Description and Duties

Comments:

Rehab Monitoring I REV 8/2012




Monitoring Review of:

(cont.)

I11.

Standard Construction Contract Provisions:

Grant No.

Does Standard Construction Contract Address:

Y | N INA

Comments

1.

Names of Parties to Contract

Date of Contract

Date of Commencement Notice and Procedure

Performance Period

Provision for Liquidated Damages

Permit and License Procurement

Insurance Requirements

ol P Al R Pl Rl g

Conformance of Work to all Applicable Codes

9.

Lead Based Paint Prohibition

10.

Conflict of Interest

11.

Prohibition of Assignment of Contract

12.

Lien Waiver Provisions

13.

Contractor Guarantee of Work and Materials (1 Yr.)

14.

Payment Provisions and Schedules

15.

Subcontractor Regulations

16.

Provisions for Remedies

17.

Termination for Cause and Convenience Clause

18.

Equal Employment Opportunity Statement

19.

Materials Conform to Specification Provision

20.

General Contractor Supervision

21.

Protection of Resident Belongings

22,

Resident Relocation

23.

Contractor Use of Utilities Provision

24.

Procedure for Addition/Deletion of Work (change orders)

25.

Clean Up Provisions

26.

Allow Inspection by Local/State/Federal Officials

27.

Arbitration Procedure

Comments:

Rehab Monitoring I

REV 8/2012




Monitoring Review of: Grant No.

(cont.)

IV. Legal Review:

Have the Following Been Reviewed by Local Government Y | N | NA | Comments
Legal Counsel:

1. Program Policies Statement

. Terms and Conditions of Rehabilitation Assistance

. Leverage Loan Agreements

. Lump Sum Drawdown Agreements

. Contractor and Sub-Contractor Agreements

. Rent Regulatory Agreement

. Promissory Note (or Legal Equivalent)

Deed to Secure Debt

2
3
4
5
6. Construction Contract
7
8
9
1

0. Notice of Commencement

Comments:

Rehab Monitoring I REV 8/2012



Monitoring Review of: Grant No.

V. Individual Case File Review:

Case 1 Case 2 Case 3

Client Name

Street Address

Location Map Number

Occupancy (Owner/Renter)

Type of Assistance
(Rehab/Reconstruct)

Completed Program App.

Proof of Ownership (Method)

Certificate of Lawful Presence?

Proof of Insurance

Pre-1978 Unit?

Provision of LBP warning
pamphlet

LBP Test results in File?
(if Positive complete pages 7& 8)

Annualized Gross Income

Family Size

Method of Determining Annual

Income

How was Income Documented

Verification of Deposits

"Before'" and "After"
Photos or Video Taken

Rehab Advisor WWU Including Cost
Estimate

Quality of Work Write-Up

Method of Bid Selected

Bid Amount

Within 20% of App. Budget
(If no - DCA Approval Date)

Rehab Monitoring I REV 8/2012




Monitoring Review of:

Case 1

Grant No.

Case 2

Case 3

Client Name

Contractor Name

Contractor License #

Contract Signed by

Owner and Contractor

Contract Provisions:

Contract Price
Length in Days
Progress Payments

City or County Party to
Contract?

Termination Clause?

Arbitration Clause?
Terms and Conditions of

Rehab

Notice of Commencement

Signed and Dated

Change Orders:
Number
Signed by all parties?
Justified
Cost Reasonable

New Contract Total

(Orig Contract + Co’s)

Progress Payment

Inspection Forms

Dated Final Inspection

Form

Rehab Monitoring I

REV 8/2012




Monitoring Review of:

Case File Review Continued:

Grant No.

Client Name

Contract Finished in
Allotted Time

If No: Signed Extension?

Liquidated Damages Paid?

Contractor release of
Liens

Payments made to
contractor

Totals Match?
(Payments and Contract Total)

Cert. of Final Payment

Copies of Equipment
and/or Materials

Warranty(s) in File

Termite Certification

Insulation Certification

Homeowner Satisfaction

Statement (in file)

Temporary Relocation

Paid (if yes, list method)

Evidence of Recorded
Lien

Date of DCA Inspection

Homeowner Comments

Rehab Monitoring I

REV 8/2012




Monitoring Review of:

Grant No.

Complete this section for LEAD BASED PAINT HAZARD CONTROL

Case 1

Case 2

Case 3

Client Name

Copy of LBP Risk
Assessment/Inspection
report

Risk Assessor/Inspector

(name and EPD cert. #)

Evidence that report was

received by owner

LBP hazards detected?
(if no stop here)

Hazard Control
method required

Lead Contractor completing
hazard control

Contractor Qualification (Cert

or SWP training)

Contract Signed by
Owner and Contractor

Contract Provisions:

Contract Price
Length in Days
Progress Payments

City/County not Party to

Contract

Termination Clause
Arbitration Clause
Terms and Conditions of

Rehab

EPD Proceed Notices

Rehab Monitoring I

REV 8/2012




Client Name

Notice of Commencement

Signed and Dated

Change Orders:
Number
Signed by all parties?
Justified

Cost Reasonable

New Contract Total

(Orig Contract + Co’s)

Contractor release of

Liens

Payments made to

contractor

Totals Match?
(Payments and Contract Total)

Cert. of Final Payment

Clearance examiner name

(if different from Assessor/Inspector)

Clearance Report copy in file

Clearance standard met?

Evidence that report was

received by owner

Temporary Relocation

Paid?

Comments:

Rehab Monitoring I

REV 8/2012



Monitoring Review of: Grant No.

COMPLETE THIS SECTION FOR RECONSTRUCTION CASES ONLY

Case 1 Case 2 Case 3

Client Name

Street Address

Location Map Number

Was Reconstruction for
This Unit Proposed in
Original Application

DCA Approval for Recon.

How was Ownership

Documented

Feasibility Test in File

Cost Estimate for

Reconstruction

Less than comparable

unit in community?

Appraisal for Recon.

Appraised Value Higher
Than Recon. Cost

Same or More Number of
Bedrooms in Recon.

Living Area Same or

More (Sq. Ft.)

Comments:

Rehab Monitoring I REV 8/2012



Monitoring Review of: Grant No.

COMPLETE THIS SECTION FOR ESCROW ACCOUNT
PROGRAMS ONLY

Is there Evidence that the Bank Account: Y | N | N/A | Comments

Is Identified as Recipients Rehab Escrow Account

Is an Interest Bearing Account If Yes-% Rate

Statement has been Reconciled each Month

Has an Appropriate Ledger Established for this Account

Has been Intermingled with other CDBG Monies

Has been Limited only to Rehab Assistance

J|N B (=

Has Written Contract Authorizing Recipient to Escrow
Rehab Funds

8. At No Time had Deposits Exceeding 10 Calendar Days
Cash Needs

9. Accrued Interest has been Remitted to DCA Quarterly

10. CDBG Deposits were made on or after Date of The
Executed Construction Contract

Escrow Accounts:

Comments:

Rehab Monitoring I REV 8/2012
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HOUSING REHAB/RECONSTRUCTION

GEORGIA DEPARTMENT OF COMMUNITY AFFAIRS
COMMUNITY DEVELOPMENT BLOCK GRANT

MONITORING REVIEW II

Recipient: DCA Grant Number:
Review Date: Reviewer:
I. Program Status:

a. Number of Rehabilitations Proposed Completed

b. Number of Reconstructions Proposed Completed

¢. Number of Files Reviewed Number of Site Inspections
I1. Changes in Recipients' Program Policy From Original Plan? Yes No

If Yes, Explain:

I11. Date of Rehab I Monitoring
Iv. Problems or Follow Up Items to be Addressed During this Visit:

Rev. 8/2012



Monitoring Review of: Grant No. (cont.)

V. Case File Review:

Case 1 Case 2 Case 3

Client Name

Street Address

Location Map Number

Occupancy (Owner/Renter)

Type of Assistance
(Rehab/Reconstruct)

Completed Program App.

Proof of Ownership (Method)

Certificate of Lawful Presence?

Proof of Insurance

Pre-1978 Unit?

Provision of LBP warning

pamphlet

LBP Test results in File?

(if Positive complete pages 5&6)

Annualized Gross Income

Family Size

Method of Determining

Annual Income

How was Income Documented

Verification of Deposits

"Before'" and "After"

Photos or Video Taken

Rehab Advisor WWU
Including Cost Estimate

Quality of Work Write-Up

Method of Bid Selected

Bid Amount

Within 20% of App. Budget
(If no - DCA Approval Date)

2 Rev. 8/2012



Monitoring Review of:

Case File Review Continued:

Case 1

Grant No.

Case 2

(cont.)

Case 3

Client Name

Contractor Name

Contractor License #

Contract Signed by

Owner and Contractor

Contract Provisions:
Contract Price
Length in Days
Progress Payments

City/County not
Party to Contract

Termination Clause
Arbitration Clause
Terms and
Conditions of
Rehab

Notice of Commencement

Signed and Dated

Change Orders:
Number
Signed by all parties?
Justified

Cost Reasonable

New Contract Total

(Orig Contract + Co’s)

Progress Payment

Inspection Forms

Dated Final Inspection

Form

Rev. 8/2012




Monitoring Review of:

Case File Review Continued:

Grant No.

Case 2

(cont.)

Case 3

Client Name

Contract Finished in
Allotted Time

If No: Signed Extension?

Liquidated Damages Paid?

Contractor release of

Liens

Payments made to

contractor

Totals Match?
(Payments and Contract Total)

Cert. of Final Payment

Copies of Equipment and/or Materials

Warranty(s) in File

Termite Certification

Insulation Certification

Homeowner Satisfaction

Statement (in file)

Temporary Relocation

Paid (if yes, list method)

Evidence of Recorded Lien

Date of DCA Inspection

Homeowner/Client Comments

Comments:

Rev. 8/2012




Monitoring Review of:

Case File Review Continued:

Grant No.

(cont.)

Complete this section for LEAD BASED PAINT HAZARD CONTROL

Case 3

Client Name

Copy of LBP Risk
Assessment/Inspection

report

Risk Assessor/Inspector

(name and EPD cert. #)

Evidence that report was

received by owner

LBP hazards detected?
(if no stop here)

Lead Contractor completing

hazard control

Contractor Qualification (Cert or

SWP training)

Contract Signed by

Owner and Contractor

Contract Provisions:
Contract Price
Length in Days
Progress Payments

City/County not
Party to Contract

Termination Clause
Arbitration Clause
Terms and

Conditions of Rehab

EPD Proceed Notices

Rev. 8/2012




Monitoring Review of: Grant No.

LEAD BASED PAINT HAZARD CONTROL Cont.
Case 1 Case 2

(cont.)

Case 3

Client Name

Notice of Commencement

Signed and Dated

Change Orders:

Number

Signed by all parties?

Justified

Cost Reasonable

New Contract Total

(Orig Contract + Co’s)

Contractor release of

Liens

Payments made to

contractor

Totals Match?

(Payments and Contract Total)

Cert. of Final Payment

Clearance examiner name

(if different from Assessor/Inspector)

Clearance Report copy in file

Clearance standard met?

Evidence that report was

received by owner

Temporary Relocation

Paid?

Rev. 8/2012




Monitoring Review of:

Grant No.

(cont.)

COMPLETE THIS SECTION FOR RECONSTRUCTION CASES ONLY

Case 1

Case 2

Case 3

Client Name

Street Address

Location Map Number

Was Reconstruction for
This Unit Proposed in
Original Application

DCA Approval for Reco.

How was Ownership

Documented

Feasibility Test in File

Cost Estimate for

Reconstruction

Less than comperable

unit in community?

Appraisal for Reco.

Appraised Value Higher
Than Reco. Cost

Same or More Number of

Bedrooms in Reco.

Living Area Same or

More (Sq. Ft.)

Comments:

Rev. 8/2012




Monitoring Review of: Grant No. (cont.)

COMPLETE THIS SECTION FOR ESCROW ACCOUNT PROGRAMS ONLY

Escrow Accounts:
Is there Evidence that the Bank Account: Y | N | NA | Comments
Is Identified as Recipients Rehab Escrow Account
Is an Interest Bearing Account If Yes-% Rate
Statement has been Reconciled each Month
Has an Appropriate Ledger Established for this Account
Has been Intermingled with other CDBG Monies
Has been Limited only to Rehab Assistance
Has Written Contract Authorizing Recipient to Escrow
Rehab Funds
8. At No Time had Deposits Exceeding 10 Calendar Days

Cash Needs
9. Accrued Interest has been Remitted to DCA Quarterly
10. CDBG Deposits were made on or after Date of The
Executed Construction Contract

SN B RN =

Comments:

8 Rev. 8/2012




CITIZEN PARTICIPATION REVIEW

RECIPIENT:

GRANT#H:

REVIEWED BY:

REVIEW DATE:

Step 1: Check the Recipient’s Preapplication

a. Participation Advertisements:

e Did the Recipient hold at least one public
hearing (within the locality) prior to
submission of the Application to DCA?
Did the Recipient publish notice of the
public hearing not less than five (5) days
prior to the hearing in the non-legal section
of a local newspaper of general circulation
(substantiated by documented evidence in
the Recipient’s File)?

e Is the Recipient located in a County where all
Public Notices must be published in Spanish?
e If yes, did Recipient adhere to LEP
Requirements?

e Date of Publication:

e Date of Hearing:

b. Participation Location:

e Did the Recipient hold the hearing in a location
That meets Title 2 accessibility standards?

e Did the Recipient complete the Sec 504 DCA
Meeting Checklist?

Step 2: Check the Recipient’s Post-Application
Public Hearing:
a. Participation Advertisements

e Did the Recipient hold at least one public

briefing to discuss approved activities
within sixty (60) days of the Grant Award?

CDBG Monitoring Form

YES

NO

Returnto Index

COMMENTS

ADDED N/A
O O
O O
O O
O O
O O
O O
O O

REV 9-16



COMMENTS

YES NO ADDED N/A

e Did the Recipient publish notice of the Public

Briefing not less than five (5) days prior to the

briefing in the non-legal section of a local

newspaper of general circulation (substantiated

by documented evidence in the Recipient’s files)? [ O O O
e Date of Publication:
e Date of Hearing:
b. Participation Location:
e Did the Recipient hold the hearing in a location

That meets Title 2 accessibility standards? O O O O
e Did the Recipient complete the Sec 504 DCA

Checklist? O O O O

Step 3: Check the location of the program records:

e If the location of Program Records is other

than the Recipient’s normal place of business,

was DCA officially notified of the location? O O O O
e If the location of Program Records is other

than the Recipient’s normal place of business

was the minimum information required by

DCA available? O O O O

COMMENTS:

CORRECTIVE ACTIONS:

CDBG Monitoring Form REV 9-16



CLOSE-OUT REVIEW

Recipient:
Grant # Review Date:
Reviewed By: Follow-up needed? Yes No
Photos? Yes No If no, add comments
Comment
Yes No Added N/A

Step 1: Check Allowable Expenditures

e Were Engineering cost paid for with CDBG funds o o o o]
Within 12% of CDBG’s portion of the construction
Costs? OR for Architectural projects, were fees within
10% of CDBG’s portion of construction cost?

e  Were administrative costs paid for with CDBG funds

within allowable limits? o o o o
e Were costs incurred “eligible, reasonable and
appropriate?” o o o o
e Did the project meet a National Objective?
(low/mod benefit threshold) o o o o
(Elimination of Slum and Blight-RD projects)
e Were recipient expenditures ‘necessary & reasonable’? o o o o
e Were recipient expenditures allowable as specified in
2 CFR 200 Subpart E? o o o o
e Were recipient expenditures eligible as defined by
Title I, Section 1057 o) o o o

e Did all salaried employees paid from grant funds either
devote 100% of their time to the CDBG project, or
maintain time distribution sheets, if part-time? o o o o

Step 2: Check Recipient’s Financial Management

e Have all CDBG funds remaining in the checking o o o o
account been returned to DCA? (if applicable)
e Will records be retained for a minimum of three years? o o o o
e Were drawdowns limited to the minimum amount
of funds needed? o o o o

e Was the time between the receipt of the drawdown &
the disbursement of funds as close as administratively

feasible? o o o o
e Did the recipient return any interest earned on grant
advances to the Department of Community Affairs? o o o o

Step 3: Check Program Income:

e Was any Program Income generated? o] o] o o]
e Ifso, was it used before drawdown of CDBG funds? o o o o
e Were all eligible expenditures of Program Income used

to fund eligible community development activities? O O O O

CDBG Monitoring Form REV 8-24



Step 4: Check for Compliance with Property Management Standards:

Ref: CDBG Recipients’ Manual
Chapter 3, Section 6: Property Management Standards

If personal property (furniture or equipment) was
purchased with CDBG funds, are records available
to identify it in accordance with DCA’s Property
Management Standards?

Step 5: Check Recipient’s Close-Out Procedures

e Has the final Quarterly Report been submitted?
e Has Actual Accomplishments form been

completed; & do the numbers agree with final report?

e Is supporting documentation available?

e Has documentation been reviewed by rep?

e Is data acceptable?

e Is Actual beneficiary data substantially
the same as the proposed number?

e Have any civil rights complaints been filed
Against the local gov’t since the grant award?

(If so, attach explanation)

Does the close-out information reconcile with the

Recipient’s records?

Has the final public hearing been held?

Were all Notices published in accordance with DCA

requirements (including LEP, where applicable)?

Were all hearings held in 504 accessible locations?

e DCA Meeting Checklist completed?

If a building project, has a site visit been

made to insure that clients are using it?

If a local match was applicable, was it met? (CD Project)

e Was leverage provided?(CD Projects)

e Enter amount of LEVERAGE and MATCH credited
from the Recipient’s Grant Award package:

e Indicate the amount of leverage and match the
recipient has provided as verified by invoices and
cancelled checks or other documentation:

e Discrepancy? (If yes explain in comments below)

e Has a ‘Final Wage Compliance Report’

been submitted?

If an ED project, has sufficient information been provided

to substantiate low/mod job creation?

Has company letter documenting their investment been

submitted?

Was the goal met?

Number of jobs proposed

Number of jobs created

Comments:

Program Representative Signature:

CDBG Monitoring Form

Comment
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Returnto Index

Procurement Review for Public Works Construction
Review is based on the Georgia Public Works Construction Law (0.C.G.A. 36-91-1)

Recipient: Review Date:
Grant # Follow-up needed? Yes 0 No O
Reviewed By:
Comment
Yes No N/A  Added
1. Is Project exempt from Public Works Construction Procurement law? O O O O
If yes: Project is exempt because: (check one as applicable)
i. “Force Account labor”! was used, or O O O O
ii. Inmate labor was used? O O O O

2. What advertising method was used? (check all as applicable)
a. Legal Organ?
i. Date of first advertisement:
ii. Date of second advertisement:
b. Internet website
c. Other
If yes, list:

O
O
O
O

oo
oo
oo
oo

O
O
O
O

3. Did local government post notice of contract opportunity properly?

O
O
O
O

4. Were all plans and specifications available for public review?

5. What construction delivery method was used? (check one as applicable)
a. Traditional (Design-Bid-Build)
b. Design-Build
c. Construction Management
d. Other (describe):

6. Was DCA consulted if non-traditional method was used?

O O O000
O O O0oO00O
O O O0oO00O
O O O0oO00O

7. Was the Recipient’s attorney consulted if a non-traditional was used?

8. What competitive process was used (check one as applicable)
a. Competitive sealed bids O
If yes, date of bid opening:
Was bid opening held in public on specified date? O
Number of days bids must remain open
b. Competitive sealed proposals O
O

If yes, date of proposal opening:
Were proposals opened with no disclosure of competing offers?
Number of days proposals are valid:

O O O 0O
O O O 0O
O O O 0O

! Force account is the term used to define labor performed by the recipient’s personnel. Force account labor must be
approved by DCA prior to incurring costs.

CDBG Monitoring Form REV 9-18



Procurement Review for Public Works Construction — Page 2

Comment

Yes No N/A Added

9. Was pre qualification of bidders used? O O
If yes:

a. Have procedures for pre-qualification been followed? O O

b. Has procedure been established for disqualified bidders? [ O

10. Was attendance at pre-bid conference mandatory? O O
If yes:

a. Was this requirement stated in advertisements for bid? O O

11. If the value of the contract is over $100,000:

a. Was a Bid Bond received? O O
b. Performance Bond? O O
c. Payment Bond? O O

O

O O oOa0

O
O
O

O

O O oOa0

O
O
O

All bond sureties must: 1) have current certificate of authority to transact business from the Georgia
Insurance Commissioner, OR; 2) be on the US Dept. of Treasury’s list of approved sureties; OR 3) local
government must approve the form and solvency of the surety prior to execution of contract. If any do not

apply, explain:

12. Was addendum to plans or specifications issued

within 72 hours of bid or proposal opening? O O O O
If yes, was bid/proposal opening extended at least 72 hours? O O O O
13. Number of bids received:
14. If only one bid received, was DCA approval granted prior to contract award? [ O O O
15. Did the local government negotiate with the bidder? O O O O
If yes, explain nature and result of negotiation:
16. Did construction contract include all required federal clauses? O O O O

(Attach Contract Review Matrix)

Additional Comments:

CDBG Monitoring Form REV 9-18



CDBG CONTRACT REVIEW CHECKLIST

Execution of construction contract must not take place until release of funds is granted.
Prior to execution of construction contract, has release of funds been obtained?

YES

NO

CDBG Grantee:

Grant Number:

Contract Amount:

Reviewer:

Date of Review:

Q Contractor/Subcontractor Affidavit (Compliance with OCGA 13-10-91) Applicable to All Contracts and Subcontracts
Q Section 3 Clause (see note) All Contracts
Q Provision for Remedies All Contracts
ARCHITECTURAL HOUSING REHAB CONSTRUCTION CONTRACTS
ENGIITJ?I:RING Q Lessthan8 Q 8 or More Units O Over 4 Over 4 Over Q Over 4 Over
SERVICES Units $250,000 $100,000 | $40,000 $10,000 |  $2,000
Qa Provision for Termination If Over le,OOO If Over 510,000 If Over 510,000 ° ° ° °
Executive Orders 11246/11375
Q EEO Clause If Over $10,000 | If Over $10,000 If Over $10,000 ° ° ° °
Q EEO Specifications ° ° ° °
Q Affirmative Action Clause ° ° ° °
QO Non-Segregated Facilities ° ° ° °
Federal Labor Standards
Q Copeland Anti-Kickback ° ° ° ° ° °
Q Davis-Bacon Clause ° ° ° ° ° °
QO Wage Rate from DCA ° ° ° ° ° °
O Work Hours & Safety If Over $100,000 o o
Q Performance & Payment Bonds ° ° °
O 5% Bid Bond ° °
Q Clean Air/Water Clause ° °
Q Build America, Buy America °
Q Provision for Disability Accessibility °
(if a building)
Q Provision for Ga. Energy Code (if a °
building)
Note that the Section 3 Clause is not
required in “private” housing rehabilitation
contracts when the local government is not
a party to the contract.
CDBG Monitoring Form REV 8-24




STATE OF GEORGIA CDBG EIP PROGRAM

PROJECT REVIEW STATUS SUMMMARY

Recipient:

Returnto Index

Review component

Start-up Site Visit
Citizen Participation
Environmental

Fair Housing

Section 3

Procurement
Construction Procurement
Labor Standards
Financial Management
Acquisition

Relocation

Final Wage Report
Actual Accomplishments

Close-out Review

Grant Number:

Review Status

Completed ( )
Completed ( )
Completed ( )

Completed ( )

Completed ( )

Completed ( )

Completed ( )

N/A ()
N/A ()
N/A ()
N/A ()
N/A ()
N/A ()

N/A ()

Completed ( )
Completed ( )
Completed ( )
Completed ( )
Completed ( )
Completed ( )

Completed ( )

N/A ()
N/A ()
N/A ()
N/A ()
N/A ()
N/A ()

N/A ()




ENVIRONMENTAL REVIEW

Returnto Inde

RECIPIENT
GRANT # REVIEW DATE:
REVIEWED BY Follow up needed? Yes No
COMMENT
YES NO ADDED N/A

Step 1: Check the Environmental Review Record (file):
e |sthere an Environmental Review Record (ERR)? O O O O
e Does the ERR contain a project description, including

geographic boundaries and reference all activities

included in the project? O O O O
e |s the ERR available for public review. O O O O
e Does the ERR document the environmental review process,

including:

e Coordination with other involved Federal or State

agencies? O O O O

e Environmental Assessment? O O O O

e Public notices? O O O O

e Response to public comments? O O O O

e Request for Release of Funds and Certification? O O O O
e If appropriate, is there a determination of exemption or

categorical exclusion? O O O O

e |s the determination signed by certifying official? O O O O

e Was the determination transmitted to DCA, receipt

acknowledged by DCA and clearance obtained? O O O O

e Is there evidence of compliance with environmental

Requirements other than NEPA (i.e., Statutory Checklist)? O O O O

NOTE: IF ENTIRE PROJECT IS EXEMPT OR CATEGORICALLY EXCLUDED AND CONVERT TO EXEMPT, STOP HERE

Step 2: Check the Environmental Assessment format:

Did the environmental assessment describe:

e Project location and description?

e Environmental impacts?

e Alternatives considered?

e Was mitigation required for one or more Compliance
Factors for all laws and authorities?

e |f so which factor(s):

e Was there documentation confirming all Compliance
Factors for all laws and authorities?

e Was a National Wetland Inventory map and a FIRM map
included to document the Wetland and
Flood Plain status?

CDBG Monitoring Form 1
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COMMENT

YES NO ADDED N/A
e Did the Assessment conclude with either:
e A Finding of No Significant Effect or, O O O O
e AFinding of significant Effect O O O O
Step 3: Check the Public Notice(s) and Comment Periods
e |sthere evidence that the FONSI and NOI/RROF
or the Concurrent Notice was published? O O O O
e Isthere evidence the FONSI and NOI/RROF or
Concurrent Notice was sent to:
e Interested individuals and groups? O O O O
e Appropriate public agencies? O O O O
e Published in a newspaper of general circulation? O O O O
e Posted in a local post office and substations if not
able to publish? O O O O
e |s there evidence in the ERR of the proper minimum time
period for public comment on the Notice(s)? O O O O
Step 4: Actions taken concerning Request for Release for
Funds and Certifications:
e Was the Request for Release of Funds and Certification
completed on the required form? O O O O
e Was it signed and dated by the Certifying Official? O O O O
o |[f the Certifying Official is not the Chief Elected Official
is there evidence that the C.E.O. has designated the person
signing the RROF/Certification as the Certifying Official? O O O O
e Did the recipient commit project funds only after the project
funds were released and the general environmental condition
cleared by DCA?
O O O O
e Release of Funds Date:
e Contract Award Date:
e Construction Start Date:
e Isthere evidence in the ERR of DCA release and clearance of
the environmental General Condition? O O O O
CORRECTIVE ACTIONS:
FOLLOW-UP CONTACTS:
CDBG Monitoring Form 2 REV 07-17



FAIR HOUSING EQUAL OPPORTUNITY REVIEW

Recipient: Grant No.:

|Returnto Inde

Date:

Local Actions:

Instructions: Check any of the local actions undertaken by the recipient. Enter a description of other
actions taken. In the Documentation section list local evidence reviewed, dates of public meetings, etc.

Attach copies of appropriate documentation if available, i.e. agendas, flyers, etc.

Resolution supporting State and/or Distribute Fair Housing brochures
Federal Fair Housing Law(s). O at public meetings or hearings. O
Conduct a Public Information Post Fair Housing Posters at City
Campaign on Fair Housing. O Hall or other public buildings. O
Include Fair Housing discussion Provide Fair Housing information
on public hearing agenda. O to relocatees. O
Other (List) O
How does the Recipient notify the public of its non-discrimination policies?
Section 504 — Review for compliance with provisions of Sec. 504
COMMENT
YES NO ADDED N/A
Has the grantee completed a self-evaluation of its projects
and activities relative to Section 504 compliance? O O O O
Has the Recipient adopted a Transition Plan to address
needs identified in the self-evaluation? O O O O
Has the Recipient taken appropriate initial and continuing
steps to notify participants, beneficiaries, applicants, and
employees, including those with impaired vision or hearing,
that it does not discriminate on the basis of disability? O O O O
Has the Recipient appointed a Section 504 Coordinator? O O O O
(required if recipient employees 15 or more people)
If Yes, Name:
1
CDBG Monitoring Form REV 9-2019




FAIR HOUSING EQUAL OPPORTUNITY REVIEW

COMMENT
YES NO  ADDED N/A

Has the Recipient adopted an Effective Communication
Policy to ensure that communications with applicants,
residents, program participants, employees, and
members of the public with disabilities are as effective
as communications with others? O O O O
Is the Recipient located in a City/County where all
Public Notices and vital forms must be published in Spanish? [ O O O

e |If yes, did Recipient adhere to LEP Requirements? O O O O
Did the Recipient hold the hearing in a location
That meets Title 2 accessibility standards? O O O O

e Did the Recipient complete the Sec 504 DCA
Meeting Checklist for the meeting(s) location(s)? O O O O

Fair Housing
Has action been taken to affirmatively further fair housing
through such activities as land development, zoning, site
selection policies or programming, needs assessments, etc.? O O O O
Are local fair housing groups (or others interested in
housing) assisted through the provision of information,
technical assistance, CDBG funds or other support? O O O O

Identify actions taken or scheduled to be taken to further fair housing during this project/contract
period:

FAIR HOUSING ASSESSMENT:
Did the Recipient review DCA’s Analysis of Impediments or Assessment of Fair
Housing and make it available to the public?

O O O O
Has the Recipient independently identified any local impediments to Fair Housing?

O O O O
Has the Recipient taken steps to remedy impediments? O O O O

[Also, see the Local Actions section above.]

CDBG Monitoring Form REV 9-2019



FAIR HOUSING EQUAL OPPORTUNITY REVIEW

COMMENT
YES NO ADDED N/A
Complaints:
Have any fair housing complaints been recorded? O O O O
If Yes, explain:
e Was complaint sent to HUD if discrimination
was alleged? O O O O
e Did grantee notify complainant of
HUD's involvement? O O O O
e What is the status of the complaint?
Summary:
Overall, is there source documentation in the grantee's
files to support grantee compliance
with FHEO laws and requirements? O O O O
Based on the evidence reviewed, has the grantee
complied with appropriate FHEO requirements? O O O O

Is follow-up required? yes no

Comments/Corrective actions recommended:

Reviewed by: Date:

CDBG Monitoring Form REV 9-2019



FINANCIAL MANAGEMENT REVIEW | & I

Recipient: Review Date:
Grant #: Follow-up needed? Yes o No o
Reviewed By:
Comment
Yes No Added N/A

Step 1: Check the Recipient’s Accounting System:
[J Are generally accepted accounting principles followed?
[J Areinternal controls adequate to safeguard CDBG assets? o
[J Are CDBG transactions supported by original source

documents?
e  Will records be retained for a minimum of three years?
e Are Quarterly Reports submitted on a timely basis?
e Is the information provided on the Quarterly Reports

supported by accounting records? o) o) o) o)

Step 2: Check Drawdown of CDBG funds:

e  Were drawdowns limited to the minimum amount

of funds needed? o o o o
e Was the time between the receipt of the drawdown &

the disbursement of funds as close as administratively

feasible? o) o) o) o)

Step 3: Check Program Funds:

e Did the recipient return any interest earned on grant

advances to the Department of Community Affairs? o o o o
e If alocal match was applicable, was it met? o) o) o) o)

e If not, is it on schedule to be met prior to completion? o o o o
e [f alocal leverage was applicable, was it met? o o o o

e If not, is it on schedule to be met prior to completion? o o o o
e Was any Program Income generated? o o o o
e Ifso, was it used before drawdown of CDBG funds? o o o o)
e Were all eligible expenditures of Program Income used

to fund eligible community development activities? o) o) o) o)
Step 4: Check for Allowable Expenditures:
e Were recipient expenditures “necessary & reasonable”? o o o o
e Were recipient expenditures allowable as specified in

2 CFR 200 Subpart E? o o o o

CDBG Monitoring Form REV 5-24



e Were recipient expenditures eligible as defined by Title I, Section 105?

o o o

e Did all salaried employees paid from grant funds either

devote 100% of their time to the CDBG project, or

maintain time distribution sheets, if part-time? o o o
e Are engineering and/or architectural costs paid with CDBG

funds within the allowable limits? o) o) o)
e Are the administration costs paid with CDBG funds within

the allowable limits? o) o) o)

Step 5: Check for Compliance with Property Management
Standards:

o If personal property (furniture or equipment) was
purchased with CDBG funds, are records available
to identify it in accordance with DCA’s Property
Management Standards? Ref: CDBG Recipients’ Manual o o o
Chapter 3, Section 6: Property Management Standards

Step 6: Check for Compliance with Procurement
Procedures. Have Recipients followed procurement

standards which ensure that:

e Purchases are made on the basis of maximum open and

free competition? o) o) o)
e Were applicable local procurement standards met for

eligible small purchases under $100,000? o o o
e Were procurement standards followed equivalent to

those specified by DCA and State Law? o) o) o)

Corrective Actions:

Follow-up Contacts:

CDBG Monitoring Forms REV 5-24



Recipient

GRANT CLOSEOUT CHECKLIST

GRANT NUMBER

Original Grant Application
Award documents
General Conditions
Special Conditions
Statement of Revisions
Score Sheets

Grant Adjustment Notices
Drawdown file

All Quarterly Reports
Final Quarterly Report
Request for Release of Funds
Concurrent Notice
Environmental Clearance
Wage Determination
Startup

Citizen Participation

Fair Housing
Environmental
Professional Procurement
Sole Source Approval
Construction Procurement
Contract Matrix
Contractor Clearance
Notice of Contract Action
Acquisition

Labor

Labor2

Financial

Individual Housing Analysis
Section 104 d
Rehabilitation 1
Rehabilitation 2
Relocation

Cash Match

Section 3

Close Out Review

Final Wage Compliance Report

Actual Accomplishments

Request waiver of 60 day submission requirement?

Y

N

Representative Signature

If yes, state reason:

Date

REV 10-18



Individual Housing Analysis
Homebuyer Assistance

RECIPIENT GRANT #

Returnto Index

Housing Type (Circle one):  Stick Built Modular MHU  Other:

Owner: Address:

Comment
Yes No N/A  Added
1. Application for assistance in file, including all required information? O O O O
2. Income Documented (file should include an income calculation worksheet)? O O O O
National Objective met? O O O O
3. Certificate of Lawful Presence (and documentation) in file? O O O O
4. Was sale price equal to or less than appraised value? O O O O
If no, explain
Sale price: Appraised value:
5. Did owner complete a Homebuyer Counseling conducted by a HUD approved
counseling agency? O O O O
How was course completion documented?
6. Was the home inspected by the local CDBG grantee? O O O O
Who Inspected?
7. Amount of CDBG funds provided: $
Was the assistance provided true Gap Financing? O O O O
Describe basis for determining the amount of Gap financing provided:
8. Amount of Primary Mortgage: $
Terms: Length (in years) Interest Rate: %
9. Mortgage terms adhere to DCA policy (Fixed rate, no balloon, etc.)? O O O O
If no, explain:
10. Was the unit constructed prior to 19787 (If Yes, complete page 2) O O O O
Additional comments:
Reviewer: Date:
1
CDBG MOITORING FORM REV 1-17



COMPLETE THIS SECTION IF THE PURCHASED UNIT WAS BUILT PRIOR TO 1978
COMPLIANCE WITH LEAD-BASED PAINT REGULATIONS (24CFR Part35)

All federal assistance provided for the purpose of purchase of pre 1978 housing must meet the following conditions:
The proposed owner must receive the EPA pamphlet “Protect Your Family From Lead In Your Home”

The proposed unit must undergo Visual Assessment for deteriorated paint. Personnel conducting this assessment must
complete the HUD Internet Course for Conducting Visual Assessment.

If deteriorated paint is identified, the paint must be tested and, if found to contain lead-based paint, stabilized using safe
work practices. Clearance must be achieved in the unit prior to occupancy if vacant or, if occupied, immediately prior to
Federal Assistance.

The owner must be provided all reports related to lead hazard control activity: Inspection/risk assessment report, lead
hazard control work write-up, and clearance report that includes lead hazard control work completed.

Comment
Yes No N/A  Added
Disclosures to owner (owner/occupant signed receipt must be in file).
1. LBP Warning pamphlet provided? O O O O
2. Who performed Visual Assessment for deteriorated paint?
3. Was deteriorated paint found? O O O O
IF NO STOP HERE
IF YES:
4. Copy of Paint Testing results in file? O O O O
5. Did testing indicate presence of Lead-Based Paint? O O O O
IF NO STOP HERE
IF YES:
6. Copy of Inspection/Risk Assessment report? O O O O
7. Hazard Control work performed (Work write-up/contract)? O O O O
8. Clearance Inspection Report? O O O O
9. Who performed Lead Hazard Evaluation testing (hame and EPD cert. #)

10. Evidence that owner received all reports related to the work performed? O O O O

Other observations:

CDBG MOITORING FORM REV 1-17



RECIPIENT GRANT #

Housing Type (Circle one):  Stick Built Modular MHU  Other:

Individual Housing Analysis

Rehabilitation and Reconstruction

Returnto Index

Activity (Circle one): Rehabilitation  Reconstruction Other:
Map/Unit No. of units Contract status: (ongoing, complete, etc.)
Owner: Address:

10.
11.

12.

13.

14.

15.

Application for assistance in file, including all required information?

Income Documented (file should include an income calculation worksheet)?
National Objective met?

Certificate of Lawful Presence (and documentation) in file?

Estimated cost per CDBG application: Actual Cost:

Did actual cost exceed 20% of estimated cost per application?

If yes, was prior DCA approval obtained (DCA approval letter in file)?
Was a detailed work write-up and cost estimate prepared, prior to bid?

Were significant deviations (+/- 10%) from the cost estimate explained?

Did the homeowner provide private funds as specified in the local financial plan?

Was the unit constructed prior to 19787 (If Yes, complete page 3)

Was a construction contract (including all exhibits and required attachments) fully

executed by the owner and contractor?

Did the homeowner authorize the contract, all amendments (Change Orders) to

the contract and all progress payments?
Did owner sign a Satisfaction Statement for all progress and final payments?

Does the file contain evidence of Release of Liens (from subcontractors &
Material suppliers AND from General Contractor)?

If #14 is 'no' a walk-through should be performed. Does this inspection reveal
deviations from the work specifications and change orders?

if no, explain

CDBG MOITORING FORM
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No
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Comment

N/A  Added
O O
O O
O O
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O
O
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O O
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Comment
Yes No N/A  Added

16. Does the contract amount (including all CO's) equal payments to the contractor? [1 O O O
17. Were progress payments based on work completed? O O O O
18. Are Inspection Reports in file documenting work performed? O O O O

19. Who Authorized payment

20. Evidence of recorded lien in file (term consistent with local Policies and
Procedures)? O O O O

21. Other observations:

Program Representatives will complete this form for each housing unit developed by the recipient and attach
the work write-up.

Complete payment analysis to answer #16:
Check Number Date Amount Payee

&8 hH P &hH B

Owner Contribution

Total $

Additional comments:

Reviewer: Date:

CDBG MOITORING FORM REV 3-19



COMPLETE THIS SECTION IF REHAB UNIT WAS BUILT PRIOR TO 1978
COMPLIANCE WITH LEAD-BASED PAINT REGULATIONS (24CFR Part35)

Comment
Yes No N/A  Added
Disclosures to owner (owner/occupant signed receipts must be in file).
1. LBP Warning pamphlet provided within 60 days of rehab Work? O O O O
2. Copy of Inspection/Risk Assessment report? O O O O
3. Hazard Control work performed (Work write-up/contract)? O O O O
4. Clearance Inspection Report? O O O O
5. Who performed Lead Hazard Evaluation testing (hame and EPD cert. #)
Complete this section if a separate lead hazard control contract was executed:
1. Lead Contractor completing hazard control
2. Proof of EPD Certification or RRP Training in file? O O O
3. Contract Signed by Owner and Contractor? O O O O
4. Does the contract amount (including all CO's) equal payments
to the contractor? O O O O

Record Check/Payment Information for Lead contract:

Check Number Date Amount Payee
$
$
$
$
Total $

Other observations:

CDBG MOITORING FORM REV 3-19



[Returnto Inde>

Immediate Threat and Danger Program
Monitoring Checklist

RECIPIENT
GRANT # REVIEW DATE:
REVIEWED BY Follow up needed? Yes No

SECTION 1 - Environmental Review

COMMENT
YES NO ADDED N/A

Step 1: Check the Environmental Review Record (file):

e Isthere an Environmental Review Record? O a a O
e s the Environmental Review Record available for
public review. O O O O

e Does the Environmental Review Record document
the environmental review process, including:
e Coordination with other involved Federal or State

agencies? O O O O
e Environmental Assessment? O O O O
e Public notices? O O O O
e Response to public comments? O O O O
e Request for Release of Funds and Certification? O O O O
e If appropriate, is there a determination of exemption or
categorical exclusion? O O O O
e Is the determination signed by certifying official? O O O O
e Was the determination transmitted to DCA, receipt
acknowledged by DCA and clearance obtained? O O O O
e Is there evidence of compliance with environmental
Requirements other than NEPA (i.e., Statutory Checklist)? O O O O
NOTE: IF ENTIRE PROJECT IS EXEMPT OR EXCLUDED, STOP HERE
Step 2: Check the Environmental Assessment format:
e Did the environmental assessment describe:
e Project location and description? O O O O
e Environmental impacts? O O O O
e Alternatives considered? O O O O
e Mitigation measures considered? O O O O
e Sources of data? O O O O
e Did the Assessment conclude with either:
e A Finding of No Significant Impact or, O O O O
e A Finding of significant Impact?
(indicate which) O O O O
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COMMENT
YES NO  ADDED N/A

Step 3: Check the Public Notice(s) and Comment Periods

e |sthere evidence that the FONSI and the NOI/RROF

or the Concurrent Notice was published? O O O O
e Isthere evidence the FONSI and NOI/RROF or

Concurrent Notice was sent to:

e Interested individuals and groups? O O O O
e Appropriate public agencies? O O O O
e Published in a newspaper of general circulation? O O O O
e Posted in a local post office and substations if not
able to publish? O O O O
e Isthere evidence in the ERR of the proper minimum time
period for public comment on the Notice(s)? O O O O
Step 4: Actions taken concerning Request for Release for
Funds and Certifications:
e Was the Request for Release of Funds and Certification
completed on the required form? O O O O
e Was it signed and dated by the Certifying Official? O O O O

o |[f the Certifying Official is not the Chief Elected Official

is there evidence that the C.E.O. has designated the person

signing the RROF/Certification as the Certifying Official? O O O O
e Did the recipient commit project funds only after the project

funds were released and the general environmental condition

cleared by DCA? O O O O
e |sthere evidence in the ERR of DCA release and clearance of
the environmental General Condition? O O a O

SECTION 2 - Financial Management Review

Comment
Yes No Added N/A

Step 1: Check the Recipient’s Accounting System:
e Are generally accepted accounting principles followed? O O O O
e Areinternal controls adequate to safeguard CDBG assets? O O O O
e Are CDBG transactions supported by original source

documents? O O O O
e  Will records be retained for a minimum of three years? O O O O
Step 2: Check Drawdown of CDBG funds:
o  Were drawdowns limited to the minimum amount

of funds needed? O O O O
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Comment

Yes No Added N/A
e Was the time between the receipt of the drawdown &
the disbursement of funds as close as administratively
feasible? O O O O
Step 3: Check Program Funds:
e Did the recipient return any interest earned on grant
advances to the Department of Community Affairs? O O O O
e If alocal match was applicable, was it met? O O O O
e If not, is it on schedule to be met prior to completion? O O O O
e Was any Program Income generated? O O O O
e If so, was it used before drawdown of CDBG funds? O O O O
e Were all eligible expenditures of Program Income used
to fund eligible community development activities? O O O O
Step 4: Check for Allowable Expenditures:
e Were recipient expenditures “necessary & reasonable”? O O O O
e Were recipient expenditures allowable as specified in
2 CFR Part 200? O O O O
e Were recipient expenditures eligible as defined by
Title I, Section 1057? O O O O
e Did all salaried employees paid from grant funds either
devote 100% of their time to the CDBG project, or
maintain time distribution sheets, if part-time? O O O O
Step 5: Check for Compliance with Property Management
Standards:
e If personal property (furniture or equipment) was
purchased with CDBG funds, are records available
to identify it in accordance with 2 CFR Part 200,
Property Management Standards? O O O O
Step 6: Check for Compliance with Procurement
Procedures. Have Recipients followed procurement
standards which ensure that:
e Purchases are made on the basis of maximum open and
free competition? O O O O
e Were applicable local procurement standards met for
eligible small purchases under $100,000? O O O O
e Were procurement standards followed equivalent to
those specified in Part 200 or State Law? O O O O
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SECTION 3 - Labor Standards Review

Returnto IndeX

Step 1: Record the following information:

e (Contract Name:

e General Contractor:

e Contract Amount:

e Wage Decision No.: Bid Opening Date:

e Date Contract Executed:

Construction State Date:

COMMENT
YES NO  ADDED N/A

Step 2: Check for Wage Rate Determination:
e Were wage rate determinations requested from DCA? O O O O
e Were wage rates included in the solicitation

specifications? O O O O
e Was correct decision, including all applicable

modifications, used? O O O O
e Was DCA contacted 10 days prior to bid to confirm? O O O O
e Were additional classifications requested from DCA? O O O O
Step 3: Check for Contractual Provisions and

Certification:

e Are minutes from pre-construction conference

in file? O O O O
e Was most recent labor standards provision included

in solicitation and contracts? O O O O
Step 4: Check for Verification of Contractor Eligibility:
e Were verifications requested and received to determine

contractor eligibility prior to contract execution? O O O O
Step 5: Check for Recipient monitoring/enforcement of

Labor Standards:

e Were wage rate determinations and labor posters on the

job site? O O O O
e  Were Statement of Compliance and payrolls received on

a weekly basis? O O O O
e Did an officer or owner of the construction firm certify the

payrolls? O O O O
e If not, is authorization (signed by the owner or

an officer) on file for the person who signed

certification of payrolls? O O O O
e Were the contractors/subcontractors payroll

reports checked for accuracy and did they

contain required information? O O O O
CDBG Monitoring Form — IT&D REV 9-18



COMMENT

YES NO  ADDED N/A

e  Were worker interviews conducted and checked

against payroll reports? O O O O
e Were a representative number of trades covered,

at least one in each category? O O O O

No. of Employee Interviews:
e Was Certificate of Registration for each apprentice

employed on file? O O O O

Was overtime paid? O O O O
Step 6: Review the actions taken by Recipient to

investigate and follow-up violations:

e Were investigations conducted in a timely manner? O O O O
e Were records and documents sufficient to support

the findings? O O O O
e Were appropriate cases referred to DCA? O O O O
SECTION 4 — Accomplishments
Total people: Low/Mod People:
SECTION 5 — Field Observations (Please record project site observations/comments)
CORRECTIVE ACTIONS:
FOLLOW-UP CONTACTS:
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LABOR STANDARDS REVIEW
RECIPIENT
GRANT # REVIEW DATE:
REVIEWED BY Follow up needed? Yes No

Step 1: Record the following information:

e Project Description: Subcontractors Hired: Yes No

e General Contractor: Force Account Used:  Yes No

e Contract Amount:

e Wage Decision No.: Bid Opening Date:
e Date Contract Executed: Construction Start Date:
COMMENT
YES NO  ADDED N/A

Step 2: Check for Wage Rate Determination:
e Were wage rate determinations requested from DCA? O O O O
e Were wage rates included in the solicitation

specifications? O O O O
e Was correct decision, including all applicable

modifications, used? O O O O
e Was DCA contacted 10 days prior to bid to confirm? O O O O
e Was Contract awarded within 90 days of bid date? O O O O
e |f no, was the wage determination used in effect on

the date of the contract award? O O O O
Step 3: Check for Contractual Provisions and

Certification:

e Are minutes from pre-construction conference

in file? O O O O

Did minutes include Federal Labor Standards

contracting responsibilities and actions? O O O O
e Was most recent labor standards provision included

in solicitation and contracts? O O O O
Step 4: Check for Verification of Contractor Eligibility:
e Were verifications requested and received to determine

contractor eligibility prior to contract execution? O O O O
Step 5: Check for Recipient monitoring/enforcement of

Labor Standards:

e Were wage rate determinations and labor posters on the

job site? O O O O
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COMMENT

YES NO  ADDED N/A

e Were Statement of Compliance and payrolls received on

a weekly basis? O O O
e Did an officer or owner of the construction firm certify the

payrolls? O O O O
e If not, is authorization (signed by the owner or

an officer) on file for the person who signed

certification of payrolls? O O O O
e Were the contractors/subcontractors payroll

reports checked for accuracy and did they

contain required information? O O O O
e Were fringe benefits required? O O O O
e If yes, were the fringe benefits paid in cash? O O O O
e [f fringes were not paid in cash, did Statement

of Compliance list the fringes paid? O O O O

e Bonafide fringes? O O O O
e Did payrolls include classifications not listed on wage

decision? O O O O
e If yes, were additional classifications requested? O O O O
e Did payrolls include all trades required to complete

project? O O O O
e Did payrolls includes a proportionate number of

laborers to mechanics? O O O O
e Were worker interviews conducted and checked

against payroll reports? O O O O
e Were interview forms signed in the appropriate

place when compared to payrolls? O O O O
o Were a representative number of trades covered,

at least one in each category? O O O O

No. of Trades Represented:

No. of Employee Interviews:
e Was Certificate of Registration for each apprentice

employed on file? O O O O
e Was overtime paid? O O O O
e Were deductions permissible? O O O O
e Was restitution required? O O O O
e If yes, does the file contain documentation restitution

was paid? O O O O
Step 6: Review the actions taken by Recipient to

investigate and follow-up violations:

e Were investigations conducted in a timely manner? O O O O
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COMMENT

YES NO  ADDED N/A
e Were records and documents sufficient to support
the findings? O O O O
e Were appropriate cases referred to DCA? O O O O

Program Representative Comments:

Compliance Officer Comments:

Follow-up Needed:
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LABOR STANDARDS REVIEW
Subcontractor Payrolls

Returnto Index

RECIPIENT
GRANT # REVIEW DATE:
REVIEWED BY Follow up needed? Yes No
Step 1: Record the following information:
e Project Description:
e Subcontractor:
e General Contractor:
e Wage Decision Number:
COMMENT
YES NO  ADDED N/A

Step 2: Weekly Payrolls:
e Did owner work with a crew? O O O O
e If no, is the Sub reported on the General’s payroll? O O O O
e  Were Statement of Compliance and payrolls received on

a weekly basis? O O O O
e Did an officer or owner of the construction firm certify the

payrolls? O O O O
e If not, is authorization (signed by the owner or

an officer) on file for the person who signed

certification of payrolls? O O O O
e Were the payroll reports checked for accuracy and did they

contain required information? O O O O
e Were fringe benefits required? O O O O
e If yes, were the fringe benefits paid in cash? O O O O
e If fringes were not paid in cash, did Statement

of Compliance list the fringes paid? O O O O

e Bonafide fringes? O O O O
e Did payrolls include classifications not listed on wage

decision? O O O O
e |If yes, were additional classifications requested? O O O O
e Did payrolls includes a proportionate number of

laborers to mechanics? O O O O
e Were worker interviews conducted and checked

against payroll reports? O O O O
e Were a representative number of trades covered,

at least one in each category? O O O O

No. of Trades Represented:
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No. of Employee Interviews:
e Was Certificate of Registration for each apprentice

employed on file? O O O O
e Was overtime paid? O O O O
e Was restitution required? O O (| O
e  Were additional classifications required and requested? O O O 0O
Step 3: Review the actions taken by Recipient to

investigate and follow-up violations:

e Were investigations conducted in a timely manner? O O O O
e Were records and documents sufficient to support

the findings? O O O O
e Were appropriate cases referred to DCA? O O O O
Program Representative Comments:
Compliance Officer Comments:
Follow-up Needed:
CDBG Monitoring REV 04-16
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RELOCATION REVIEW
PART I
PROGRAM REVIEW

RECIPIENT
GRANT # REVIEW DATE
REVIEWED BY FOLLOW-UP NEEDED: YES NO
1. CURRENT STATUS:

Number of relocations: proposed completed

Number of cases appealed or complaints filed:

Types of relocations proposed: Owner ____ Renter
Business Temporary

YES NO COMMENTS N/A

2. CHECK THE RECIPIENT’S GENERAL
BOOKKEEPING REQUIREMENTS:
Is the Recipient maintaining a Relocation

Management Report? O O O O
3. CHECK THE RECIPIENT’S PROGRAM
POLICY STATEMENT:
a. Has the community officially adopted a Program
Policy Statement? O O O O

Date of Resolution:

b. Does the Statement incorporate the current
“Fair Market Rent” Schedules by reference

or attachment? | O O |
c. Does the Statement include or reference the

current Moving Expense Schedule? O O O O
d. Does the statement describe Appeal procedures? O O O O

e. If applicable, are “Optional” benefits described and
complied with? O O O O

f. If applicable, is there a Down Payment Assistance
policy and has it been complied with? O O O O

g. Does the Statement include a methodology for
determining utility costs? O O O O
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PART 11
RELOCATION CASE REVIEW

APPLICABILITY
CASE 1 CASE 2
Uniform Act O Uniform Act O
Section 104(d) O Section 104(d) O
Last Resort O Last Resort O
“Optional” Payment O “Optional” Payment [
STEPS:
CASE 1 CASE 2
1. Record the following information:

a. Name of Relocatee
b. Address:

c¢. Homeowner or tenant?

d. Low/Mod Income Occupants?

e. Temporary Relocation necessary?

YES NO COMMENTS N/A

2. CHECK ELIGIBILITY DOCUMENTATION
a. Is there an individual file for each displaced

family? O O O O
b. Do personal information records verify “Gross
Household Income” of occupants? O O O O

Case 1:
Method & Source of verification:
Annual GHI: $
L&M Limit: $

Case 2:
Method & Source of verification:
Annual GHI: $
L&M Limit: $

c. Can the occupant(s) be defined as

a “displaced person”? O O O O
d. Does the displacee(s) meet the length
of occupancy (time) standards? O O O O
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YES NO COMMENTS N/A

3. CHECK THE WRITTEN NOTICES:
a. Was a “General Information Notice”
containing all required information
issued as soon as feasible with evidence

of receipt in file? O O O O
b. Did tenant receive a “Preliminary
Displacement Notice™? O O O O

c. Was a “Notice of Eligibility for “Relocation
Assistance” issued at the time eligibility was

established with evidence of receipt in file? O O O O
d. Was a “Ninety-day Notice to Vacate” in file
with evidence of receipt (if applicable)? O O O O

4. CHECK REPLACEMENT HOUSING PAYMENT CLAIMS:
a. Type of Replacement Housing Payment:
Case 1:
Case 2:
b. If replacement housing assistance claim was
paid, was the claim:
1. Completed and signed?
2. Verified by supporting documentation?
(i-e., old and new rent & utilities)
3. Correctly calculated?
4. Filed within a reasonable period of time?
5. Are periodic payments being made?
Terms:
6. For eligible Section 104(d) cases: was
claimant offered a choice of benefits? O
7. 1f any Replacement Housing Payment claims
were not paid, is there documentation of the
basis for denial?

oooo 0O
oooogo 0O
oooo 0O
oooo 0O

O
O
O

O
O
O
O

5. CHECK MOVING EXPENSE CLAIMS:
a. Was a moving expense paid?
b. Was there a choice of fixed or actual expenses?
c. Were actual moving expenses eligible?
d. Was the actual claim verified with supporting
documentation?
e. Was the claim correctly calculated?

OO0 oOoOoo0o
OO0 oOoo
oo OO0
OO0 OO0

6. CHECK RELOCATION ADVISORY ASSISTANCE:
a Is there a Site Occupant Record on the displacee
indicating Replacement Housing needs
(i.e., handicapped facilities). O O O O
b Is there a Selection of Most Representative
Comparable Replacement Dwelling chart

completed? O O O O
¢ Were the referred replacement units documented:
1. “Decent, safe and sanitary”? O O O O
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YES NO COMMENTS N/A

2. “Comparable”? O O O O
3. Compliance with lead-based paint
regulations? O O O O

d. Has actual replacement dwelling been
inspected with an acceptable checklist? O O O O

e. If the relocatee moved into a substandard
unit, was the required letter sent? O O O O

f. Is there evidence of receipt of the above required
letter? O O O O

7. CHECK TEMPORARY RELOCATION DOCUMENTATION:

If occupant(s) were temporarily relocated, did

recipient:
a. Offer available facilities (i.e. dwelling units)? O O O O
b. Document and pay eligible expenses? O O O O
¢. Receive a statement from the displacee that
no eligible “out of pocket” expenses were
incurred? O O O O
8. CHECK LAST RESORT HOUSING DOCUMENTATION: YES NO
a. If “Last Resort” replacement housing was CASE 1: O O
provided, is the decision adequately
documented and justified? (Justification CASE 2: O

is based on the lack of availability and/or
resources for “comparable replacement
housing”; or the individual circumstances
of the displacee?

b. Check what method(s) were selected to
provide “Last Resort” housing assistance:
CASE 1 CASE 2
() Replacement housing payment in excess of limits
Rehab or addition to existing unit
New construction

()
()
() Direct Loan ( %) (Type: )
()
()

Relocation and rehab of dwelling

Purchase of land/dwelling by Recipient and subsequent-sale or lease to
displaced person

( () Removal of barriers to the handicapped

() ( ) Costeffective conversion from tenant to homeowner

( () Modified methods (i.e., different unit space and physical characteristics)
Describe:

AN AN AN AN AN AN
— = = = — — |1
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c. Ifapplicable, do the specifications of the CASE 1: O
construction contract between the relocate
and provider indicate the new unit to be CASE 2: O

“functionally similar” to the displaced unit?
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PART III
SITE INSPECTION I

NAME:

YES NO COMMENT N/A

1. Was the unit the relocatee moved into:

a. “Decent, safe and sanitary?” O O O O
b. “Functional similar” in size and construction? O O O O
If not, did the relocatee sign the required waiver? O O O O

2. Was the unit inspected by a DCA Program

Representative? O O O O
1. Was the relocatee interviewed by a DCA Program

Representative? O O O O
2. Was the relocatee interviewed satisfied with the

unit? O O O O
COMMENTS:

PART III

SITE INSPECTION 11

NAME:

YES NO COMMENTS N/A

1. Was the unit the relocatee moved into:
a. “Decent, safe and sanitary”?
b. “Functionally similar” in size and construction?
If not, did the relocatee sign the required waiver?
2. Was the unit inspected by a DCA Program
Representative?
3. Was the relocatee interviewed by a DCA Program
Representative?
4. Was the relocatee interviewed satisfied with the unit?

o0 O OO0
o0 O OO0
o0 O OO0
o0 O OO0

COMMENTS:
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SECTION 104 (d) DEMOLITION REVIEW

Owner: # of Bedrooms:
Address: Sq. Footage:
Date of Demolition: Occupied:

1. Applicability of Section 104(d) One-for-One Replacement Housing:

YES NO COMMENTS N/A

a) Was the demolished occupied unit a

“low and moderate income dwelling unit” O O O O

Rent/Utilities: $

FMR: $
b) If vacant, was demolished “low and

moderate income dwelling unit”

occupied within 3 months prior to

the date of the demolition contract? O O O O
¢) Was demolished vacant “low and

moderate income dwelling unit”

suitable for rehab? (If no, attach a

copy of the Rehab Feasibility Test) O O O O

Continue, if answer is “yes” on 1a) or (b) or (c)

2. If applicable, is there evidence that a “low
and moderate income” replacement unit has
been or will be:

a) ldentified? O O O O
address:
# of bedrooms:

b) Provided within 3 years of the start of demolition; O O O O
or

Unavailable for occupancy for more
than one year prior to date of submission

of Anti Displacement Plan O O O O
Source:
Date Provided:

¢) Located within recipient’s jurisdiction? O O O O

d) Atleast equal to the # of bedrooms removed
and sufficient in the number of bedrooms and
size to house at least the # of occupants that
were housed in the demolished unit in accordance

with applicable housing occupancy codes? O O O O
Sq. Footage:
# of Bedrooms:

e) Provided in “Standard” Condition? O O O O

—h
jp—

Designed to remain low/mod income dwelling
YES NO COMMENTS N/A
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units for at least 10 years from date of initial
occupancy of the units? (Replacement dwelling
units may include public and existing housing
receiving Section 8 project-based assistance.) O O O O
Base Rent: $
Utilities: $
Total: $
FMR: $
g) If applicable, rehabilitated and vacant for 3
months prior to date of construction contract
and the previous tenant(s) was not displaced
as a direct results of an assisted activity? O O O O

Comments:

Note: If new unit does not meet all of the applicable criteria above, the unit is disqualified.

SUMMARY

DEFICIENCIES:

COMMENTS:

CORRECTIVE ACTION NEEDED:

FINDINGS: Yes() No ()
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SECTION 3 REVIEW

RECIPIENT

GRANT # REVIEW DATE

REVIEWED BY Follow up needed? Yes No

Grant Amount Is Section 3 Applicable? Yes No

Note: If Section 3 is not applicable, STOP HERE (Grant Amounts less than $200,000)

Comment
Yes No  Added N/A
Step 1: Check Section 3 file

e Are there procedures in place to notify Section 3

residents and business concerns about

employment, training, and contracting

opportunities O O O O
¢ Is there documentation of the actions taken to comply

with the Section 3 requirements in DCA’s Section 3 O 0 O [

Policy

e Were Section 3 residents notified of hiring opportunities

o Method Used
o lIsitan approved method O O O ]
(as outlined in DCA’s Policy)

e Were Section 3 residents provided Resident
Certification and Affidavit forms for employment O O Il O

e Were contractors encouraged to offer training to
Section 3 residents Il O O [l

e |s there evidence the advertisement for
bids and/or proposals conveyed that the contract
work is a Section 3 covered contract O O O [

¢ Is there evidence that DCA’s Solicitation package
was used for all applicable procurement

actions o . o O
e Was a pre-bid meeting or workshop held [ O [ L
e Were contractors notified of Section 3

requirements at the pre-bid meeting 0 O 0 0
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Comment

Yes No Added N/A

o Were there any refusals to award contracts to

businesses or persons who previously violated

the Section 3 requirements m 0 m
e Were the Section 3 clauses incorporated

into all applicable contracts . o = =
¢ Did job sites include a location or phone number

of person to contact and how to apply for

employment, training, or contracting opportunities O O O O
e Were one of the following goals met: N N N O

o 30% of the aggregate number for

new hires were Section 3 residents O O O O
o 10% of the total dollar amount of

covered construction contracts

were awarded to Section 3 business

concerns O O O O
o 3% of the total dollar amount of

covered non-construction contracts

were awarded to Section 3 business

concerns o o . [
e Overall, did the grantee comply with DCA’s Section 3
Policy and reporting requirements (| ad O O

Comments:

Corrective Actions:
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Recipient:

Date:

START-UP SITE VISIT REPORT

Grant #:

Meeting Participants:

(circle items dliscussed)

1.0

2.0

3.0

Grant Award Package
1.1 Acceptance within required period
1.2 Signature Cards and correct number of signatories
1.3 General and Special Condition compliance
1.4 DCA CDBG Staff resources / responsibilities
1.5 Local official/interested party overseeing project? (Technical/Admin)

1.6 Recipient’s Manual — local government has their copy? yes no

Financial Management / Audits
2.1 Setting-up checking account— only CDBG funds, non-interest bearing, $5,000 limit
on- hand.

2.2 Force account records, if applicable

2.3 Time sheet requirements, if applicable

2.4 Audits — make sure DCA gets a copy

2.5 Budget

2.6 Limits on CDBG $'s for Admin and Arch/Eng fees

2.7 Local Match and Leverage (amount and use)
2.7.1 Leverage points awarded and method of monitoring for match and

leverage spent by local government

2.8 Financial Management and Accounting System:
Local Bookkeeper
Drawdowns — who approves?
Invoices — who approves?
Bank reconciliation — who performs?
Checks — who signs?

2.9 Conflict of Interest Yes No Cleared

Administration
3.1 Procurement Standards/contracts — method of selecting/advertising/RFP/RFQ If
completed, fill out Construction Contractor Procurement Review form
3.2 Georgia Procurement Registry — any contract over $100,000 must be posted
3.3 Administrator Contracts — basic requirements (See Chapter 1, Section 18 of
Recipients’ Manual). If completed, fill out Admin/Prof. Procurement Review form
3.4 Record keeping & filing system — minimum records to be kept on-site
Where will others be kept?

3.5 Amendments

3.6 Quarterly Reports (Electronic submission process) — use comments sections on
form to keep us updated

3.7 Labor Standard provisions/”Common Rule” contract provisions/HB 87 Provisions

3.8 Clearance of General Contractor

3.9 Notice of Contract Action. There is a 10% draw limit until form is submitted

3.10Weekly payrolls — signed by an officer / anyone on job must be on payroll / date
stamped when received / notify rep. of any difficulty in collecting them

3.11Pre-Construction Conference — who should attend, notify rep. of date
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3.12Timetables / Award Expiration Date — Extension Request Process

3.13 Send in updated Disclosure Reports when applicable

3.14Citizens Participation

3.15Post-award hearing within 60 days of award — document with tear sheet, agenda
and minutes

3.16Section 504 accessibility requirements for hearing locations

3.16.1 Review DCA Meeting Checklist

3.17Final Public Hearing after Final Quarterly Report completed — document with tear

sheet, agenda and minutes

4.0 Environmental — Historic / Floodplains / Wetlands

4.1 Preparation of Assessment & Environmental Review Record

4.2 Exempt and excluded activities — FOE in ERR for admin. & design

4.3 Environmental Special Conditions, if applicable. Clear prior to completion of
assessment

4.4 Army Corps permit for wetland disturbing activities

4.5 Is any part of project in a floodplain? yes no

4.6 Cannot complete E.R. until historic preservation compliance is met (except for
housing only grants). Must not begin any aspect of entire project except for
exempt activities

4.7 Programmatic Agreement for housing rehab of historic properties

4.8 Publications — Concurrent Notice / Floodplain Notices / tear sheets

4.9 Comment periods and Request for Release of Funds. Funds are released in
Environmental Clearance letter from DCA. Keep in ERR

4.10Coordination with other involved Federal or State Agencies. Document in ERR.

5.0 Beneficiaries / Fair Housing / Civil Rights / Section 3
5.1 Requirement to Affirmatively Further Fair Housing
5.1.1 Review responsibilities and potential activities
5.1.2 LAP Requirements
5.2 Civil rights data collection
5.3 Section 3 requirements Contractors and Sub-contractors
5.4 HB2 Certification of Lawful Presence for Direct Beneficiaries (Neighborhood
revitalization projects only)
5.5 Examine low/mod income benefit surveys. Are they consistent with application?
yes no
5.6 Actual Accomplishments — how will benefit be measured? Review numbers on DCA-
2 and DCA-6 forms

COMMENTS AND FOLLOW-UP

Item # Comments

Additional “Start-up Site Visit(s)” required? yes no

Acquisition applicable? yes no If yes, what type do you anticipate?

Signature of Program Representative:
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HUD CDBG Conflict of Interest Regulations

§570.489 Program administrative requirements.

(g) Procurement. When procuring property or services to be paid for in whole or in part with
CDBG funds, the State shall follow its procurement policies and procedures. The State shall
establish requirements for procurement policies and procedures for units of general local
government, based on full and open competition. Methods of procurement (e.g., small purchase,
sealed bids/formal advertising, competitive proposals, and noncompetitive proposals) and their
applicability shall be specified by the State. Cost plus a percentage of cost and percentage of
construction costs methods of contracting shall not be used. The policies and procedures shall also
include standards of conduct governing employees engaged in the award or administration of
contracts. (Other conflicts of interest are covered by §570.489(h).) The State shall ensure that all
purchase orders and contracts include any clauses required by Federal statutes, Executive orders,
and implementing regulations. The State shall make subrecipient and contractor determinations in
accordance with the standards in 2 CFR 200.330.

(h) Conflict of interest— (1) Applicability. (i) In the procurement of supplies, equipment,
construction, and services by the States, units of local general governments, and subrecipients, the
conflict of interest provisions in paragraph (g) of this section shall apply.

(i1) In all cases not governed by paragraph (g) of this section, this paragraph (h) shall apply.
Such cases include the acquisition and disposition of real property and the provision of assistance
with CDBG funds by the unit of general local government or its subrecipients, to individuals,
businesses and other private entities.

(2) Conflicts prohibited. Except for eligible administrative or personnel costs, the general rule
is that no persons described in paragraph (h)(3) of this section who exercise or have exercised any
functions or responsibilities with respect to CDBG activities assisted under this subpart or who are
in a position to participate in a decisionmaking process or gain inside information with regard to
such activities, may obtain a financial interest or benefit from the activity, or have an interest or
benefit from the activity, or have an interest in any contract, subcontract or agreement with respect
thereto, or the proceeds thereunder, either for themselves or those with whom they have family or
business ties, during their tenure or for one year thereafter.

(3) Persons covered. The conflict of interest provisions for paragraph (h)(2) of this section
apply to any person who is an employee, agent, consultant, officer, or elected official or appointed
official of the State, or of a unit of general local government, or of any designated public agencies,
or subrecipients which are receiving CDBG funds.

(4) Exceptions: Thresholds requirements. Upon written request by the State, an exception to
the provisions of paragraph (h)(2) of this section involving an employee, agent, consultant, officer,
or elected official or appointed official of the State may be granted by HUD on a case-by-case
basis. In all other cases, the State may grant such an exception upon written request of the unit of
general local government provided the State shall fully document its determination in compliance
with all requirements of paragraph (h)(4) of this section including the State's position with respect



to each factor at paragraph (h)(5) of this section and such documentation shall be available for
review by the public and by HUD. An exception may be granted after it is determined that such an
exception will serve to further the purpose of the Act and the effective and efficient administration
of the program or project of the State or unit of general local government as appropriate. An
exception may be considered only after the State or unit of general local government, as
appropriate, has provided the following:

(1) A disclosure of the nature of the conflict, accompanied by an assurance that there has been
public disclosure of the conflict and a description of how the public disclosure was made; and

(i) An opinion of the attorney for the State or the unit of general local government, as
appropriate, that the interest for which the exception is sought would not violate State or local law.

(5) Factors to be considered for exceptions. In determining whether to grant a requested
exception after the requirements of paragraph (h)(4) of this section have been satisfactorily met,
the cumulative effect of the following factors, where applicable, shall be considered:

(1) Whether the exception would provide a significant cost benefit or an essential degree of
expertise to the program or project which would otherwise not be available;

(i1) Whether an opportunity was provided for open competitive bidding or negotiation;

(i11)) Whether the person affected is a member of a group or class of low or moderate income
persons intended to be the beneficiaries of the assisted activity, and the exception will permit such
person to receive generally the same interests or benefits as are being made available or provided
to the group or class;

(iv) Whether the affected person has withdrawn from his or her functions or responsibilities,
or the decisionmaking process with respect to the specific assisted activity in question;

(v) Whether the interest or benefit was present before the affected person was in a position as
described in paragraph (h)(3) of this section;

(vi) Whether undue hardship will result either to the State or the unit of general local
government or the person affected when weighed against the public interest served by avoiding

the prohibited conflict; and

(vii) Any other relevant considerations.
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GENERAL
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§200.500 Purpose.

This part sets forth standards for obtaining consistency and uniformity among Federal agencies for the audit of non-Federal
entities expending Federal awards.
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AupDITS
t Back to Top

§200.501 Audit requirements.

(a) Audit required. A non-Federal entity that expends $750,000 or more during the non-Federal entity's fiscal year in
Federal awards must have a single or program-specific audit conducted for that year in accordance with the provisions of this
part.

(b) Single audit. A non-Federal entity that expends $750,000 or more during the non-Federal entity's fiscal year in Federal
awards must have a single audit conducted in accordance with §200.514 Scope of audit except when it elects to have a
program-specific audit conducted in accordance with paragraph (c) of this section.

(c) Program-specific audit election. When an auditee expends Federal awards under only one Federal program (excluding
R&D) and the Federal program's statutes, regulations, or the terms and conditions of the Federal award do not require a
financial statement audit of the auditee, the auditee may elect to have a program-specific audit conducted in accordance with
§200.507 Program-specific audits. A program-specific audit may not be elected for R&D unless all of the Federal awards
expended were received from the same Federal agency, or the same Federal agency and the same pass-through entity, and
that Federal agency, or pass-through entity in the case of a subrecipient, approves in advance a program-specific audit.

(d) Exemption when Federal awards expended are less than $750,000. A non-Federal entity that expends less than
$750,000 during the non-Federal entity's fiscal year in Federal awards is exempt from Federal audit requirements for that year,
except as noted in §200.503 Relation to other audit requirements, but records must be available for review or audit by
appropriate officials of the Federal agency, pass-through entity, and Government Accountability Office (GAO).

(e) Federally Funded Research and Development Centers (FFRDC). Management of an auditee that owns or operates a
FFRDC may elect to treat the FFRDC as a separate entity for purposes of this part.

(f) Subrecipients and Contractors. An auditee may simultaneously be a recipient, a subrecipient, and a contractor. Federal
awards expended as a recipient or a subrecipient are subject to audit under this part. The payments received for goods or
services provided as a contractor are not Federal awards. Section §200.330 Subrecipient and contractor determinations sets
forth the considerations in determining whether payments constitute a Federal award or a payment for goods or services
provided as a contractor.

(g) Compliance responsibility for contractors. In most cases, the auditee's compliance responsibility for contractors is only
to ensure that the procurement, receipt, and payment for goods and services comply with Federal statutes, regulations, and the
terms and conditions of Federal awards. Federal award compliance requirements normally do not pass through to contractors.
However, the auditee is responsible for ensuring compliance for procurement transactions which are structured such that the
contractor is responsible for program compliance or the contractor's records must be reviewed to determine program
compliance. Also, when these procurement transactions relate to a major program, the scope of the audit must include
determining whether these transactions are in compliance with Federal statutes, regulations, and the terms and conditions of
Federal awards.

(h) For-profit subrecipient. Since this part does not apply to for-profit subrecipients, the pass-through entity is responsible
for establishing requirements, as necessary, to ensure compliance by for-profit subrecipients. The agreement with the for-profit



subrecipient must describe applicable compliance requirements and the for-profit subrecipient's compliance responsibility.
Methods to ensure compliance for Federal awards made to for-profit subrecipients may include pre-award audits, monitoring
during the agreement, and post-award audits. See also §200.331 Requirements for pass-through entities.

[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75887, Dec. 19, 2014]
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§200.502 Basis for determining Federal awards expended.

(a) Determining Federal awards expended. The determination of when a Federal award is expended must be based on
when the activity related to the Federal award occurs. Generally, the activity pertains to events that require the non-Federal
entity to comply with Federal statutes, regulations, and the terms and conditions of Federal awards, such as:
expenditure/expense transactions associated with awards including grants, cost-reimbursement contracts under the FAR,
compacts with Indian Tribes, cooperative agreements, and direct appropriations; the disbursement of funds to subrecipients;
the use of loan proceeds under loan and loan guarantee programs; the receipt of property; the receipt of surplus property; the
receipt or use of program income; the distribution or use of food commodities; the disbursement of amounts entitling the non-
Federal entity to an interest subsidy; and the period when insurance is in force.

(b) Loan and loan guarantees (loans). Since the Federal Government is at risk for loans until the debt is repaid, the
following guidelines must be used to calculate the value of Federal awards expended under loan programs, except as noted in
paragraphs (c) and (d) of this section:

(1) Value of new loans made or received during the audit period; plus

(2) Beginning of the audit period balance of loans from previous years for which the Federal Government imposes
continuing compliance requirements; plus

(3) Any interest subsidy, cash, or administrative cost allowance received.

(c) Loan and loan guarantees (loans) at IHEs. When loans are made to students of an IHE but the IHE does not make the
loans, then only the value of loans made during the audit period must be considered Federal awards expended in that audit
period. The balance of loans for previous audit periods is not included as Federal awards expended because the lender
accounts for the prior balances.

(d) Prior loan and loan guarantees (loans). Loans, the proceeds of which were received and expended in prior years, are
not considered Federal awards expended under this part when the Federal statutes, regulations, and the terms and conditions
of Federal awards pertaining to such loans impose no continuing compliance requirements other than to repay the loans.

(e) Endowment funds. The cumulative balance of Federal awards for endowment funds that are federally restricted are
considered Federal awards expended in each audit period in which the funds are still restricted.

(f) Free rent. Free rent received by itself is not considered a Federal award expended under this part. However, free rent
received as part of a Federal award to carry out a Federal program must be included in determining Federal awards expended
and subject to audit under this part.

(9) Valuing non-cash assistance. Federal non-cash assistance, such as free rent, food commodities, donated property, or
donated surplus property, must be valued at fair market value at the time of receipt or the assessed value provided by the
Federal agency.

(h) Medicare. Medicare payments to a non-Federal entity for providing patient care services to Medicare-eligible individuals
are not considered Federal awards expended under this part.

(i) Medicaid. Medicaid payments to a subrecipient for providing patient care services to Medicaid-eligible individuals are not
considered Federal awards expended under this part unless a state requires the funds to be treated as Federal awards
expended because reimbursement is on a cost-reimbursement basis.

(i) Certain loans provided by the National Credit Union Administration. For purposes of this part, loans made from the
National Credit Union Share Insurance Fund and the Central Liquidity Facility that are funded by contributions from insured
non-Federal entities are not considered Federal awards expended.

[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75887, Dec. 19, 2014]
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§200.503 Relation to other audit requirements.



(a) An audit conducted in accordance with this part must be in lieu of any financial audit of Federal awards which a non-
Federal entity is required to undergo under any other Federal statute or regulation. To the extent that such audit provides a
Federal agency with the information it requires to carry out its responsibilities under Federal statute or regulation, a Federal
agency must rely upon and use that information.

(b) Notwithstanding subsection (a), a Federal agency, Inspectors General, or GAO may conduct or arrange for additional
audits which are necessary to carry out its responsibilities under Federal statute or regulation. The provisions of this part do not
authorize any non-Federal entity to constrain, in any manner, such Federal agency from carrying out or arranging for such
additional audits, except that the Federal agency must plan such audits to not be duplicative of other audits of Federal awards.
Prior to commencing such an audit, the Federal agency or pass-through entity must review the FAC for recent audits submitted
by the non-Federal entity, and to the extent such audits meet a Federal agency or pass-through entity's needs, the Federal
agency or pass-through entity must rely upon and use such audits. Any additional audits must be planned and performed in
such a way as to build upon work performed, including the audit documentation, sampling, and testing already performed, by
other auditors.

(c) The provisions of this part do not limit the authority of Federal agencies to conduct, or arrange for the conduct of, audits
and evaluations of Federal awards, nor limit the authority of any Federal agency Inspector General or other Federal official. For
example, requirements that may be applicable under the FAR or CAS and the terms and conditions of a cost-reimbursement
contract may include additional applicable audits to be conducted or arranged for by Federal agencies.

(d) Federal agency to pay for additional audits. A Federal agency that conducts or arranges for additional audits must,
consistent with other applicable Federal statutes and regulations, arrange for funding the full cost of such additional audits.

(e) Request for a program to be audited as a major program. A Federal awarding agency may request that an auditee have
a particular Federal program audited as a major program in lieu of the Federal awarding agency conducting or arranging for the
additional audits. To allow for planning, such requests should be made at least 180 calendar days prior to the end of the fiscal
year to be audited. The auditee, after consultation with its auditor, should promptly respond to such a request by informing the
Federal awarding agency whether the program would otherwise be audited as a major program using the risk-based audit
approach described in §200.518 Major program determination and, if not, the estimated incremental cost. The Federal awarding
agency must then promptly confirm to the auditee whether it wants the program audited as a major program. If the program is to
be audited as a major program based upon this Federal awarding agency request, and the Federal awarding agency agrees to
pay the full incremental costs, then the auditee must have the program audited as a major program. A pass-through entity may
use the provisions of this paragraph for a subrecipient.

t Back to Top
§200.504 Frequency of audits.

Except for the provisions for biennial audits provided in paragraphs (a) and (b) of this section, audits required by this part
must be performed annually. Any biennial audit must cover both years within the biennial period.

(a) A state, local government, or Indian tribe that is required by constitution or statute, in effect on January 1, 1987, to
undergo its audits less frequently than annually, is permitted to undergo its audits pursuant to this part biennially. This
requirement must still be in effect for the biennial period.

(b) Any nonprofit organization that had biennial audits for all biennial periods ending between July 1, 1992, and January 1,
1995, is permitted to undergo its audits pursuant to this part biennially.

t Back to Top
§200.505 Sanctions.

In cases of continued inability or unwillingness to have an audit conducted in accordance with this part, Federal agencies
and pass-through entities must take appropriate action as provided in §200.338 Remedies for noncompliance.

t Back to Top
§200.506 Audit costs.

See §200.425 Audit services.
t Back to Top

§200.507 Program-specific audits.



(a) Program-specific audit guide available. In many cases, a program-specific audit guide will be available to provide
specific guidance to the auditor with respect to internal controls, compliance requirements, suggested audit procedures, and
audit reporting requirements. A listing of current program-specific audit guides can be found in the compliance supplement
beginning with the 2014 supplement including Federal awarding agency contact information and a Web site where a copy of the
guide can be obtained. When a current program-specific audit guide is available, the auditor must follow GAGAS and the guide
when performing a program-specific audit.

(b) Program-specific audit guide not available. (1) When a current program-specific audit guide is not available, the auditee
and auditor must have basically the same responsibilities for the Federal program as they would have for an audit of a major
program in a single audit.

(2) The auditee must prepare the financial statement(s) for the Federal program that includes, at a minimum, a schedule of
expenditures of Federal awards for the program and notes that describe the significant accounting policies used in preparing
the schedule, a summary schedule of prior audit findings consistent with the requirements of §200.511 Audit findings follow-up,
paragraph (b), and a corrective action plan consistent with the requirements of §200.511 Audit findings follow-up, paragraph (c).

(3) The auditor must:
(i) Perform an audit of the financial statement(s) for the Federal program in accordance with GAGAS;

(i) Obtain an understanding of internal controls and perform tests of internal controls over the Federal program consistent
with the requirements of §200.514 Scope of audit, paragraph (c) for a major program;

(iii) Perform procedures to determine whether the auditee has complied with Federal statutes, regulations, and the terms
and conditions of Federal awards that could have a direct and material effect on the Federal program consistent with the
requirements of §200.514 Scope of audit, paragraph (d) for a major program;

(iv) Follow up on prior audit findings, perform procedures to assess the reasonableness of the summary schedule of prior
audit findings prepared by the auditee in accordance with the requirements of §200.511 Audit findings follow-up, and report, as
a current year audit finding, when the auditor concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding; and

(v) Report any audit findings consistent with the requirements of §200.516 Audit findings.

(4) The auditor's report(s) may be in the form of either combined or separate reports and may be organized differently from
the manner presented in this section. The auditor's report(s) must state that the audit was conducted in accordance with this
part and include the following:

(i) An opinion (or disclaimer of opinion) as to whether the financial statement(s) of the Federal program is presented fairly in
all material respects in accordance with the stated accounting policies;

(i) A report on internal control related to the Federal program, which must describe the scope of testing of internal control
and the results of the tests;

(iii) A report on compliance which includes an opinion (or disclaimer of opinion) as to whether the auditee complied with
laws, regulations, and the terms and conditions of Federal awards which could have a direct and material effect on the Federal
program; and

(iv) A schedule of findings and questioned costs for the Federal program that includes a summary of the auditor's results
relative to the Federal program in a format consistent with §200.515 Audit reporting, paragraph (d)(1) and findings and
questioned costs consistent with the requirements of §200.515 Audit reporting, paragraph (d)(3).

(c) Report submission for program-specific audits. (1) The audit must be completed and the reporting required by
paragraph (c)(2) or (c)(3) of this section submitted within the earlier of 30 calendar days after receipt of the auditor's report(s),
or nine months after the end of the audit period, unless a different period is specified in a program-specific audit guide. Unless
restricted by Federal law or regulation, the auditee must make report copies available for public inspection. Auditees and
auditors must ensure that their respective parts of the reporting package do not include protected personally identifiable
information.

(2) When a program-specific audit guide is available, the auditee must electronically submit to the FAC the data collection
form prepared in accordance with §200.512 Report submission, paragraph (b), as applicable to a program-specific audit, and
the reporting required by the program-specific audit guide.

(3) When a program-specific audit guide is not available, the reporting package for a program-specific audit must consist of
the financial statement(s) of the Federal program, a summary schedule of prior audit findings, and a corrective action plan as



described in paragraph (b)(2) of this section, and the auditor's report(s) described in paragraph (b)(4) of this section. The data
collection form prepared in accordance with §200.512 Report submission, paragraph (b), as applicable to a program-specific
audit, and one copy of this reporting package must be electronically submitted to the FAC.

(d) Other sections of this part may apply. Program-specific audits are subject to:

(1) 200.500 Purpose through 200.503 Relation to other audit requirements, paragraph (d);
(2) 200.504 Frequency of audits through 200.506 Audit costs;

(3) 200.508 Auditee responsibilities through 200.509 Auditor selection;

(4) 200.511 Audit findings follow-up;

(5) 200.512 Report submission, paragraphs (e) through (h);

(6) 200.513 Responsibilities;

(7) 200.516 Audit findings through 200.517 Audit documentation;

(8) 200.521 Management decision, and

(9) Other referenced provisions of this part unless contrary to the provisions of this section, a program-specific audit guide,
or program statutes and regulations.

[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75887, Dec. 19, 2014]
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AUDITEES
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§200.508 Auditee responsibilities.
The auditee must:

(a) Procure or otherwise arrange for the audit required by this part in accordance with §200.509 Auditor selection, and
ensure it is properly performed and submitted when due in accordance with §200.512 Report submission.

(b) Prepare appropriate financial statements, including the schedule of expenditures of Federal awards in accordance with
§200.510 Financial statements.

(c) Promptly follow up and take corrective action on audit findings, including preparation of a summary schedule of prior
audit findings and a corrective action plan in accordance with §200.511 Audit findings follow-up, paragraph (b) and §200.511
Audit findings follow-up, paragraph (c), respectively.

(d) Provide the auditor with access to personnel, accounts, books, records, supporting documentation, and other
information as needed for the auditor to perform the audit required by this part.

+ Back to Top
§200.509 Auditor selection.

(a) Auditor procurement. In procuring audit services, the auditee must follow the procurement standards prescribed by the
Procurement Standards in §§200.317 Procurement by states through 20.326 Contract provisions of Subpart D- Post Federal
Award Requirements of this part or the FAR (48 CFR part 42), as applicable. When procuring audit services, the objective is to
obtain high-quality audits. In requesting proposals for audit services, the objectives and scope of the audit must be made clear
and the non-Federal entity must request a copy of the audit organization's peer review report which the auditor is required to
provide under GAGAS. Factors to be considered in evaluating each proposal for audit services include the responsiveness to
the request for proposal, relevant experience, availability of staff with professional qualifications and technical abilities, the
results of peer and external quality control reviews, and price. Whenever possible, the auditee must make positive efforts to
utilize small businesses, minority-owned firms, and women's business enterprises, in procuring audit services as stated in
§200.321 Contracting with small and minority businesses, women's business enterprises, and labor surplus area firms, or the
FAR (48 CFR part 42), as applicable.



(b) Restriction on auditor preparing indirect cost proposals. An auditor who prepares the indirect cost proposal or cost
allocation plan may not also be selected to perform the audit required by this part when the indirect costs recovered by the
auditee during the prior year exceeded $1 million. This restriction applies to the base year used in the preparation of the indirect
cost proposal or cost allocation plan and any subsequent years in which the resulting indirect cost agreement or cost allocation
plan is used to recover costs.

(c) Use of Federal auditors. Federal auditors may perform all or part of the work required under this part if they comply fully
with the requirements of this part.

t Back to Top
§200.510 Financial statements.

(a) Financial statements. The auditee must prepare financial statements that reflect its financial position, results of
operations or changes in net assets, and, where appropriate, cash flows for the fiscal year audited. The financial statements
must be for the same organizational unit and fiscal year that is chosen to meet the requirements of this part. However, non-
Federal entity-wide financial statements may also include departments, agencies, and other organizational units that have
separate audits in accordance with §200.514 Scope of audit, paragraph (a) and prepare separate financial statements.

(b) Schedule of expenditures of Federal awards. The auditee must also prepare a schedule of expenditures of Federal
awards for the period covered by the auditee's financial statements which must include the total Federal awards expended as
determined in accordance with §200.502 Basis for determining Federal awards expended. While not required, the auditee may
choose to provide information requested by Federal awarding agencies and pass-through entities to make the schedule easier
to use. For example, when a Federal program has multiple Federal award years, the auditee may list the amount of Federal
awards expended for each Federal award year separately. At a minimum, the schedule must:

(1) List individual Federal programs by Federal agency. For a cluster of programs, provide the cluster name, list individual
Federal programs within the cluster of programs, and provide the applicable Federal agency name. For R&D, total Federal
awards expended must be shown either by individual Federal award or by Federal agency and major subdivision within the
Federal agency. For example, the National Institutes of Health is a major subdivision in the Department of Health and Human
Services.

(2) For Federal awards received as a subrecipient, the name of the pass-through entity and identifying number assigned by
the pass-through entity must be included.

(3) Provide total Federal awards expended for each individual Federal program and the CFDA number or other identifying
number when the CFDA information is not available. For a cluster of programs also provide the total for the cluster.

(4) Include the total amount provided to subrecipients from each Federal program.

(5) For loan or loan guarantee programs described in §200.502 Basis for determining Federal awards expended,
paragraph (b), identify in the notes to the schedule the balances outstanding at the end of the audit period. This is in addition to
including the total Federal awards expended for loan or loan guarantee programs in the schedule.

(6) Include notes that describe that significant accounting policies used in preparing the schedule, and note whether or not
the auditee elected to use the 10% de minimis cost rate as covered in §200.414 Indirect (F&A) costs.

[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75887, Dec. 19, 2014]

t Back to Top
§200.511 Audit findings follow-up.

(a) General. The auditee is responsible for follow-up and corrective action on all audit findings. As part of this responsibility,
the auditee must prepare a summary schedule of prior audit findings. The auditee must also prepare a corrective action plan for
current year audit findings. The summary schedule of prior audit findings and the corrective action plan must include the
reference numbers the auditor assigns to audit findings under §200.516 Audit findings, paragraph (c). Since the summary
schedule may include audit findings from multiple years, it must include the fiscal year in which the finding initially occurred. The
corrective action plan and summary schedule of prior audit findings must include findings relating to the financial statements
which are required to be reported in accordance with GAGAS.

(b) Summary schedule of prior audit findings. The summary schedule of prior audit findings must report the status of all
audit findings included in the prior audit's schedule of findings and questioned costs. The summary schedule must also include
audit findings reported in the prior audit's summary schedule of prior audit findings except audit findings listed as corrected in



accordance with paragraph (b)(1) of this section, or no longer valid or not warranting further action in accordance with
paragraph (b)(3) of this section.

(1) When audit findings were fully corrected, the summary schedule need only list the audit findings and state that
corrective action was taken.

(2) When audit findings were not corrected or were only partially corrected, the summary schedule must describe the
reasons for the finding's recurrence and planned corrective action, and any partial corrective action taken. When corrective
action taken is significantly different from corrective action previously reported in a corrective action plan or in the Federal
agency's or pass-through entity's management decision, the summary schedule must provide an explanation.

(3) When the auditee believes the audit findings are no longer valid or do not warrant further action, the reasons for this
position must be described in the summary schedule. A valid reason for considering an audit finding as not warranting further
action is that all of the following have occurred:

(i) Two years have passed since the audit report in which the finding occurred was submitted to the FAC;
(i) The Federal agency or pass-through entity is not currently following up with the auditee on the audit finding; and
(iii) A management decision was not issued.

(c) Corrective action plan. At the completion of the audit, the auditee must prepare, in a document separate from the
auditor's findings described in §200.516 Audit findings, a corrective action plan to address each audit finding included in the
current year auditor's reports. The corrective action plan must provide the name(s) of the contact person(s) responsible for
corrective action, the corrective action planned, and the anticipated completion date. If the auditee does not agree with the audit
findings or believes corrective action is not required, then the corrective action plan must include an explanation and specific
reasons.

+ Back to Top
§200.512 Report submission.

(a) General. (1) The audit must be completed and the data collection form described in paragraph (b) of this section and
reporting package described in paragraph (c) of this section must be submitted within the earlier of 30 calendar days after
receipt of the auditor's report(s), or nine months after the end of the audit period. If the due date falls on a Saturday, Sunday, or
Federal holiday, the reporting package is due the next business day.

(2) Unless restricted by Federal statutes or regulations, the auditee must make copies available for public inspection.
Auditees and auditors must ensure that their respective parts of the reporting package do not include protected personally
identifiable information.

(b) Data Collection. The FAC is the repository of record for Subpart F—Audit Requirements of this part reporting packages
and the data collection form. All Federal agencies, pass-through entities and others interested in a reporting package and data
collection form must obtain it by accessing the FAC.

(1) The auditee must submit required data elements described in Appendix X to Part 200—Data Collection Form (Form SF-
SAC), which state whether the audit was completed in accordance with this part and provides information about the auditee, its
Federal programs, and the results of the audit. The data must include information available from the audit required by this part
that is necessary for Federal agencies to use the audit to ensure integrity for Federal programs. The data elements and format
must be approved by OMB, available from the FAC, and include collections of information from the reporting package described
in paragraph (c) of this section. A senior level representative of the auditee (e.g., state controller, director of finance, chief
executive officer, or chief financial officer) must sign a statement to be included as part of the data collection that says that the
auditee complied with the requirements of this part, the data were prepared in accordance with this part (and the instructions
accompanying the form), the reporting package does not include protected personally identifiable information, the information
included in its entirety is accurate and complete, and that the FAC is authorized to make the reporting package and the form
publicly available on a Web site.

(2) Exception for Indian Tribes and Tribal Organizations. An auditee that is an Indian tribe or a tribal organization (as
defined in the Indian Self-Determination, Education and Assistance Act (ISDEAA), 25 U.S.C. 450b(l)) may opt not to authorize
the FAC to make the reporting package publicly available on a Web site, by excluding the authorization for the FAC publication
in the statement described in paragraph (b)(1) of this section. If this option is exercised, the auditee becomes responsible for
submitting the reporting package directly to any pass-through entities through which it has received a Federal award and to
pass-through entities for which the summary schedule of prior audit findings reported the status of any findings related to
Federal awards that the pass-through entity provided. Unless restricted by Federal statute or regulation, if the auditee opts not
to authorize publication, it must make copies of the reporting package available for public inspection.



(3) Using the information included in the reporting package described in paragraph (c) of this section, the auditor must
complete the applicable data elements of the data collection form. The auditor must sign a statement to be included as part of
the data collection form that indicates, at a minimum, the source of the information included in the form, the auditor's
responsibility for the information, that the form is not a substitute for the reporting package described in paragraph (c) of this
section, and that the content of the form is limited to the collection of information prescribed by OMB.

(c) Reporting package. The reporting package must include the:

(1) Financial statements and schedule of expenditures of Federal awards discussed in §200.510 Financial statements,
paragraphs (a) and (b), respectively;

(2) Summary schedule of prior audit findings discussed in §200.511 Audit findings follow-up, paragraph (b);
(3) Auditor's report(s) discussed in §200.515 Audit reporting; and
(4) Corrective action plan discussed in §200.511 Audit findings follow-up, paragraph (c).

(d) Submission to FAC. The auditee must electronically submit to the FAC the data collection form described in paragraph
(b) of this section and the reporting package described in paragraph (c) of this section.

(e) Requests for management letters issued by the auditor. In response to requests by a Federal agency or pass-through
entity, auditees must submit a copy of any management letters issued by the auditor.

(f) Report retention requirements. Auditees must keep one copy of the data collection form described in paragraph (b) of
this section and one copy of the reporting package described in paragraph (c) of this section on file for three years from the
date of submission to the FAC.

(g) FAC responsibilities. The FAC must make available the reporting packages received in accordance with paragraph (c)
of this section and §200.507 Program-specific audits, paragraph (c) to the public, except for Indian tribes exercising the option
in (b)(2) of this section, and maintain a data base of completed audits, provide appropriate information to Federal agencies, and
follow up with known auditees that have not submitted the required data collection forms and reporting packages.

(h) Electronic filing. Nothing in this part must preclude electronic submissions to the FAC in such manner as may be
approved by OMB.
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§200.513 Responsibilities.

(a)(1) Cognizant agency for audit responsibilities. A non-Federal entity expending more than $50 million a year in Federal
awards must have a cognizant agency for audit. The designated cognizant agency for audit must be the Federal awarding
agency that provides the predominant amount of direct funding to a non-Federal entity unless OMB designates a specific
cognizant agency for audit.

(2) To provide for continuity of cognizance, the determination of the predominant amount of direct funding must be based
upon direct Federal awards expended in the non-Federal entity's fiscal years ending in 2009, 2014, 2019 and every fifth year
thereafter. For example, audit cognizance for periods ending in 2011 through 2015 will be determined based on Federal awards
expended in 2009.

(3) Notwithstanding the manner in which audit cognizance is determined, a Federal awarding agency with cognizance for
an auditee may reassign cognizance to another Federal awarding agency that provides substantial funding and agrees to be
the cognizant agency for audit. Within 30 calendar days after any reassignment, both the old and the new cognizant agency for
audit must provide notice of the change to the FAC, the auditee, and, if known, the auditor. The cognizant agency for audit
must:

(i) Provide technical audit advice and liaison assistance to auditees and auditors.

(i) Obtain or conduct quality control reviews on selected audits made by non-Federal auditors, and provide the results to
other interested organizations. Cooperate and provide support to the Federal agency designated by OMB to lead a
governmentwide project to determine the quality of single audits by providing a statistically reliable estimate of the extent that



single audits conform to applicable requirements, standards, and procedures; and to make recommendations to address noted
audit quality issues, including recommendations for any changes to applicable requirements, standards and procedures
indicated by the results of the project. This governmentwide audit quality project must be performed once every 6 years
beginning in 2018 or at such other interval as determined by OMB, and the results must be public.

(iii) Promptly inform other affected Federal agencies and appropriate Federal law enforcement officials of any direct
reporting by the auditee or its auditor required by GAGAS or statutes and regulations.

(iv) Advise the community of independent auditors of any noteworthy or important factual trends related to the quality of
audits stemming from quality control reviews. Significant problems or quality issues consistently identified through quality
control reviews of audit reports must be referred to appropriate state licensing agencies and professional bodies.

(v) Advise the auditor, Federal awarding agencies, and, where appropriate, the auditee of any deficiencies found in the
audits when the deficiencies require corrective action by the auditor. When advised of deficiencies, the auditee must work with
the auditor to take corrective action. If corrective action is not taken, the cognizant agency for audit must notify the auditor, the
auditee, and applicable Federal awarding agencies and pass-through entities of the facts and make recommendations for
follow-up action. Major inadequacies or repetitive substandard performance by auditors must be referred to appropriate state
licensing agencies and professional bodies for disciplinary action.

(vi) Coordinate, to the extent practical, audits or reviews made by or for Federal agencies that are in addition to the audits
made pursuant to this part, so that the additional audits or reviews build upon rather than duplicate audits performed in
accordance with this part.

(vii) Coordinate a management decision for cross-cutting audit findings (as defined in §200.30 Cross-cutting audit finding)
that affect the Federal programs of more than one agency when requested by any Federal awarding agency whose awards are
included in the audit finding of the auditee.

(viii) Coordinate the audit work and reporting responsibilities among auditors to achieve the most cost-effective audit.
(ix) Provide advice to auditees as to how to handle changes in fiscal years.

(b) Oversight agency for audit responsibilities. An auditee who does not have a designated cognizant agency for audit will
be under the general oversight of the Federal agency determined in accordance with §200.73 Oversight agency for audit. A
Federal agency with oversight for an auditee may reassign oversight to another Federal agency that agrees to be the oversight
agency for audit. Within 30 calendar days after any reassignment, both the old and the new oversight agency for audit must
provide notice of the change to the FAC, the auditee, and, if known, the auditor. The oversight agency for audit:

(1) Must provide technical advice to auditees and auditors as requested.
(2) May assume all or some of the responsibilities normally performed by a cognizant agency for audit.

(c) Federal awarding agency responsibilities. The Federal awarding agency must perform the following for the Federal
awards it makes (See also the requirements of §200.210 Information contained in a Federal award):

(1) Ensure that audits are completed and reports are received in a timely manner and in accordance with the requirements
of this part.

(2) Provide technical advice and counsel to auditees and auditors as requested.

(3) Follow-up on audit findings to ensure that the recipient takes appropriate and timely corrective action. As part of audit
follow-up, the Federal awarding agency must:

(i) Issue a management decision as prescribed in §200.521 Management decision;
(i) Monitor the recipient taking appropriate and timely corrective action;

(iii) Use cooperative audit resolution mechanisms (see §200.25 Cooperative audit resolution) to improve Federal program
outcomes through better audit resolution, follow-up, and corrective action; and

(iv) Develop a baseline, metrics, and targets to track, over time, the effectiveness of the Federal agency's process to follow-
up on audit findings and on the effectiveness of Single Audits in improving non-Federal entity accountability and their use by
Federal awarding agencies in making award decisions.

(4) Provide OMB annual updates to the compliance supplement and work with OMB to ensure that the compliance
supplement focuses the auditor to test the compliance requirements most likely to cause improper payments, fraud, waste,
abuse or generate audit finding for which the Federal awarding agency will take sanctions.



(5) Provide OMB with the name of a single audit accountable official from among the senior policy officials of the Federal
awarding agency who must be:

(i) Responsible for ensuring that the agency fulfills all the requirements of paragraph (c) of this section and effectively uses
the single audit process to reduce improper payments and improve Federal program outcomes.

(i) Held accountable to improve the effectiveness of the single audit process based upon metrics as described in
paragraph (c)(3)(iv) of this section.

(iii) Responsible for designating the Federal agency's key management single audit liaison.
(6) Provide OMB with the name of a key management single audit liaison who must:

(i) Serve as the Federal awarding agency's management point of contact for the single audit process both within and
outside the Federal Government.

(i) Promote interagency coordination, consistency, and sharing in areas such as coordinating audit follow-up; identifying
higher-risk non-Federal entities; providing input on single audit and follow-up policy; enhancing the utility of the FAC; and
studying ways to use single audit results to improve Federal award accountability and best practices.

(iii) Oversee training for the Federal awarding agency's program management personnel related to the single audit
process.

(iv) Promote the Federal awarding agency's use of cooperative audit resolution mechanisms.

(v) Coordinate the Federal awarding agency's activities to ensure appropriate and timely follow-up and corrective action on
audit findings.

(vi) Organize the Federal cognizant agency for audit's follow-up on cross-cutting audit findings that affect the Federal
programs of more than one Federal awarding agency.

(vii) Ensure the Federal awarding agency provides annual updates of the compliance supplement to OMB.
(viii) Support the Federal awarding agency's single audit accountable official's mission.
[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75887, Dec. 19, 2014]
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§200.514 Scope of audit.

(a) General. The audit must be conducted in accordance with GAGAS. The audit must cover the entire operations of the
auditee, or, at the option of the auditee, such audit must include a series of audits that cover departments, agencies, and other
organizational units that expended or otherwise administered Federal awards during such audit period, provided that each such
audit must encompass the financial statements and schedule of expenditures of Federal awards for each such department,
agency, and other organizational unit, which must be considered to be a non-Federal entity. The financial statements and
schedule of expenditures of Federal awards must be for the same audit period.

(b) Financial statements. The auditor must determine whether the financial statements of the auditee are presented fairly in
all material respects in accordance with generally accepted accounting principles. The auditor must also determine whether the
schedule of expenditures of Federal awards is stated fairly in all material respects in relation to the auditee's financial
statements as a whole.

(c) Internal control. (1) The compliance supplement provides guidance on internal controls over Federal programs based
upon the guidance in Standards for Internal Control in the Federal Government issued by the Comptroller General of the United
States and the Internal Control—Integrated Framework, issued by the Committee of Sponsoring Organizations of the Treadway
Commission (COSO).

(2) In addition to the requirements of GAGAS, the auditor must perform procedures to obtain an understanding of internal
control over Federal programs sufficient to plan the audit to support a low assessed level of control risk of noncompliance for
major programs.



(3) Except as provided in paragraph (c)(4) of this section, the auditor must:

(i) Plan the testing of internal control over compliance for major programs to support a low assessed level of control risk for
the assertions relevant to the compliance requirements for each major program; and

(i) Perform testing of internal control as planned in paragraph (c)(3)(i) of this section.

(4) When internal control over some or all of the compliance requirements for a major program are likely to be ineffective in
preventing or detecting noncompliance, the planning and performing of testing described in paragraph (c)(3) of this section are
not required for those compliance requirements. However, the auditor must report a significant deficiency or material weakness
in accordance with §200.516 Audit findings, assess the related control risk at the maximum, and consider whether additional
compliance tests are required because of ineffective internal control.

(d) Compliance. (1) In addition to the requirements of GAGAS, the auditor must determine whether the auditee has
complied with Federal statutes, regulations, and the terms and conditions of Federal awards that may have a direct and
material effect on each of its major programs.

(2) The principal compliance requirements applicable to most Federal programs and the compliance requirements of the
largest Federal programs are included in the compliance supplement.

(3) For the compliance requirements related to Federal programs contained in the compliance supplement, an audit of
these compliance requirements will meet the requirements of this part. Where there have been changes to the compliance
requirements and the changes are not reflected in the compliance supplement, the auditor must determine the current
compliance requirements and modify the audit procedures accordingly. For those Federal programs not covered in the
compliance supplement, the auditor must follow the compliance supplement's guidance for programs not included in the
supplement.

(4) The compliance testing must include tests of transactions and such other auditing procedures necessary to provide the
auditor sufficient appropriate audit evidence to support an opinion on compliance.

(e) Audit follow-up. The auditor must follow-up on prior audit findings, perform procedures to assess the reasonableness of
the summary schedule of prior audit findings prepared by the auditee in accordance with §200.511 Audit findings follow-up
paragraph (b), and report, as a current year audit finding, when the auditor concludes that the summary schedule of prior audit
findings materially misrepresents the status of any prior audit finding. The auditor must perform audit follow-up procedures
regardless of whether a prior audit finding relates to a major program in the current year.

(f) Data Collection Form. As required in §200.512 Report submission paragraph (b)(3), the auditor must complete and sign
specified sections of the data collection form.

[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75887, Dec. 19, 2014]
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§200.515 Audit reporting.

The auditor's report(s) may be in the form of either combined or separate reports and may be organized differently from the
manner presented in this section. The auditor's report(s) must state that the audit was conducted in accordance with this part
and include the following:

(a) An opinion (or disclaimer of opinion) as to whether the financial statements are presented fairly in all material respects
in accordance with generally accepted accounting principles and an opinion (or disclaimer of opinion) as to whether the
schedule of expenditures of Federal awards is fairly stated in all material respects in relation to the financial statements as a
whole.

(b) A report on internal control over financial reporting and compliance with provisions of laws, regulations, contracts, and
award agreements, noncompliance with which could have a material effect on the financial statements. This report must
describe the scope of testing of internal control and compliance and the results of the tests, and, where applicable, it will refer to
the separate schedule of findings and questioned costs described in paragraph (d) of this section.

(c) A report on compliance for each major program and a report on internal control over compliance. This report must
describe the scope of testing of internal control over compliance, include an opinion or disclaimer of opinion as to whether the
auditee complied with Federal statutes, regulations, and the terms and conditions of Federal awards which could have a direct
and material effect on each major program and refer to the separate schedule of findings and questioned costs described in
paragraph (d) of this section.



(d) A schedule of findings and questioned costs which must include the following three components:
(1) A summary of the auditor's results, which must include:

(i) The type of report the auditor issued on whether the financial statements audited were prepared in accordance with
GAAP (i.e., unmodified opinion, qualified opinion, adverse opinion, or disclaimer of opinion);

(ii)) Where applicable, a statement about whether significant deficiencies or material weaknesses in internal control were
disclosed by the audit of the financial statements;

(iii) A statement as to whether the audit disclosed any noncompliance that is material to the financial statements of the
auditee;

(iv) Where applicable, a statement about whether significant deficiencies or material weaknesses in internal control over
major programs were disclosed by the audit;

(v) The type of report the auditor issued on compliance for major programs (i.e., unmodified opinion, qualified opinion,
adverse opinion, or disclaimer of opinion);

(vi) A statement as to whether the audit disclosed any audit findings that the auditor is required to report under §200.516
Audit findings paragraph (a);

(vii) An identification of major programs by listing each individual major program; however in the case of a cluster of
programs only the cluster name as shown on the Schedule of Expenditures of Federal Awards is required;

(viii) The dollar threshold used to distinguish between Type A and Type B programs, as described in §200.518 Major
program determination paragraph (b)(1), or (b)(3) when a recalculation of the Type A threshold is required for large loan or loan
guarantees; and

(ix) A statement as to whether the auditee qualified as a low-risk auditee under §200.520 Criteria for a low-risk auditee.
(2) Findings relating to the financial statements which are required to be reported in accordance with GAGAS.

(3) Findings and questioned costs for Federal awards which must include audit findings as defined in §200.516 Audit
findings, paragraph (a).

(i) Audit findings (e.g., internal control findings, compliance findings, questioned costs, or fraud) that relate to the same
issue must be presented as a single audit finding. Where practical, audit findings should be organized by Federal agency or
pass-through entity.

(i) Audit findings that relate to both the financial statements and Federal awards, as reported under paragraphs (d)(2) and
(d)(3) of this section, respectively, must be reported in both sections of the schedule. However, the reporting in one section of
the schedule may be in summary form with a reference to a detailed reporting in the other section of the schedule.

(e) Nothing in this part precludes combining of the audit reporting required by this section with the reporting required by
§200.512 Report submission, paragraph (b) Data Collection when allowed by GAGAS and Appendix X to Part 200—Data
Collection Form (Form SF-SAC).
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§200.516 Audit findings.

(a) Audit findings reported. The auditor must report the following as audit findings in a schedule of findings and questioned
costs:

(1) Significant deficiencies and material weaknesses in internal control over major programs and significant instances of
abuse relating to major programs. The auditor's determination of whether a deficiency in internal control is a significant
deficiency or material weakness for the purpose of reporting an audit finding is in relation to a type of compliance requirement
for a major program identified in the Compliance Supplement.

(2) Material noncompliance with the provisions of Federal statutes, regulations, or the terms and conditions of Federal
awards related to a major program. The auditor's determination of whether a noncompliance with the provisions of Federal
statutes, regulations, or the terms and conditions of Federal awards is material for the purpose of reporting an audit finding is in
relation to a type of compliance requirement for a major program identified in the compliance supplement.



(3) Known questioned costs that are greater than $25,000 for a type of compliance requirement for a major program.
Known questioned costs are those specifically identified by the auditor. In evaluating the effect of questioned costs on the
opinion on compliance, the auditor considers the best estimate of total costs questioned (likely questioned costs), not just the
questioned costs specifically identified (known questioned costs). The auditor must also report known questioned costs when
likely questioned costs are greater than $25,000 for a type of compliance requirement for a major program. In reporting
questioned costs, the auditor must include information to provide proper perspective for judging the prevalence and
consequences of the questioned costs.

(4) Known questioned costs that are greater than $25,000 for a Federal program which is not audited as a major program.
Except for audit follow-up, the auditor is not required under this part to perform audit procedures for such a Federal program;
therefore, the auditor will normally not find questioned costs for a program that is not audited as a major program. However, if
the auditor does become aware of questioned costs for a Federal program that is not audited as a major program (e.g., as part
of audit follow-up or other audit procedures) and the known questioned costs are greater than $25,000, then the auditor must
report this as an audit finding.

(5) The circumstances concerning why the auditor's report on compliance for each major program is other than an
unmodified opinion, unless such circumstances are otherwise reported as audit findings in the schedule of findings and
questioned costs for Federal awards.

(6) Known or likely fraud affecting a Federal award, unless such fraud is otherwise reported as an audit finding in the
schedule of findings and questioned costs for Federal awards. This paragraph does not require the auditor to report publicly
information which could compromise investigative or legal proceedings or to make an additional reporting when the auditor
confirms that the fraud was reported outside the auditor's reports under the direct reporting requirements of GAGAS.

(7) Instances where the results of audit follow-up procedures disclosed that the summary schedule of prior audit findings
prepared by the auditee in accordance with §200.511 Audit findings follow-up, paragraph (b) materially misrepresents the status
of any prior audit finding.

(b) Audit finding detail and clarity. Audit findings must be presented in sufficient detail and clarity for the auditee to prepare
a corrective action plan and take corrective action, and for Federal agencies and pass-through entities to arrive at a
management decision. The following specific information must be included, as applicable, in audit findings:

(1) Federal program and specific Federal award identification including the CFDA title and number, Federal award
identification number and year, name of Federal agency, and name of the applicable pass-through entity. When information,
such as the CFDA title and number or Federal award identification number, is not available, the auditor must provide the best
information available to describe the Federal award.

(2) The criteria or specific requirement upon which the audit finding is based, including the Federal statutes, regulations, or
the terms and conditions of the Federal awards. Criteria generally identify the required or desired state or expectation with
respect to the program or operation. Criteria provide a context for evaluating evidence and understanding findings.

(3) The condition found, including facts that support the deficiency identified in the audit finding.

(4) A statement of cause that identifies the reason or explanation for the condition or the factors responsible for the
difference between the situation that exists (condition) and the required or desired state (criteria), which may also serve as a
basis for recommendations for corrective action.

(5) The possible asserted effect to provide sufficient information to the auditee and Federal agency, or pass-through entity
in the case of a subrecipient, to permit them to determine the cause and effect to facilitate prompt and proper corrective action.
A statement of the effect or potential effect should provide a clear, logical link to establish the impact or potential impact of the
difference between the condition and the criteria.

(6) Identification of questioned costs and how they were computed. Known questioned costs must be identified by
applicable CFDA number(s) and applicable Federal award identification number(s).

(7) Information to provide proper perspective for judging the prevalence and consequences of the audit findings, such as
whether the audit findings represent an isolated instance or a systemic problem. Where appropriate, instances identified must
be related to the universe and the number of cases examined and be quantified in terms of dollar value. The auditor should
report whether the sampling was a statistically valid sample.

(8) Identification of whether the audit finding was a repeat of a finding in the immediately prior audit and if so any applicable
prior year audit finding numbers.

(9) Recommendations to prevent future occurrences of the deficiency identified in the audit finding.



(10) Views of responsible officials of the auditee.

(c) Reference numbers. Each audit finding in the schedule of findings and questioned costs must include a reference
number in the format meeting the requirements of the data collection form submission required by §200.512 Report submission,
paragraph (b) to allow for easy referencing of the audit findings during follow-up.
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§200.517 Audit documentation.

(a) Retention of audit documentation. The auditor must retain audit documentation and reports for a minimum of three
years after the date of issuance of the auditor's report(s) to the auditee, unless the auditor is notified in writing by the cognizant
agency for audit, oversight agency for audit, cognizant agency for indirect costs, or pass-through entity to extend the retention
period. When the auditor is aware that the Federal agency, pass-through entity, or auditee is contesting an audit finding, the
auditor must contact the parties contesting the audit finding for guidance prior to destruction of the audit documentation and
reports.

(b) Access to audit documentation. Audit documentation must be made available upon request to the cognizant or
oversight agency for audit or its designee, cognizant agency for indirect cost, a Federal agency, or GAO at the completion of the
audit, as part of a quality review, to resolve audit findings, or to carry out oversight responsibilities consistent with the purposes
of this part. Access to audit documentation includes the right of Federal agencies to obtain copies of audit documentation, as is
reasonable and necessary.
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§200.518 Major program determination.

(a) General. The auditor must use a risk-based approach to determine which Federal programs are major programs. This
risk-based approach must include consideration of: current and prior audit experience, oversight by Federal agencies and pass-
through entities, and the inherent risk of the Federal program. The process in paragraphs (b) through (h) of this section must be
followed.

(b) Step one. (1) The auditor must identify the larger Federal programs, which must be labeled Type A programs. Type A
programs are defined as Federal programs with Federal awards expended during the audit period exceeding the levels outlined
in the table in this paragraph (b)(1):

Total Federal awards expended Type A/B threshold

Equal to or exceed $750,000 but less than or equal to $25 million $750,000.

Exceed $25 million but less than or equal to $100 million Total Federal awards expended times .03.
Exceed $100 million but less than or equal to $1 billion $3 million.

Exceed $1 billion but less than or equal to $10 billion Total Federal awards expended times .003.
Exceed $10 billion but less than or equal to $20 billion $30 million.

Exceed $20 billion Total Federal awards expended times .0015.

(2) Federal programs not labeled Type A under paragraph (b)(1) of this section must be labeled Type B programs.

(3) The inclusion of large loan and loan guarantees (loans) must not result in the exclusion of other programs as Type A
programs. When a Federal program providing loans exceeds four times the largest non-loan program it is considered a large
loan program, and the auditor must consider this Federal program as a Type A program and exclude its values in determining
other Type A programs. This recalculation of the Type A program is performed after removing the total of all large loan
programs. For the purposes of this paragraph a program is only considered to be a Federal program providing loans if the value
of Federal awards expended for loans within the program comprises fifty percent or more of the total Federal awards expended
for the program. A cluster of programs is treated as one program and the value of Federal awards expended under a loan
program is determined as described in §200.502 Basis for determining Federal awards expended.

(4) For biennial audits permitted under §200.504 Frequency of audits, the determination of Type A and Type B programs
must be based upon the Federal awards expended during the two-year period.

(c) Step two. (1) The auditor must identify Type A programs which are low-risk. In making this determination, the auditor
must consider whether the requirements in §200.519 Criteria for Federal program risk paragraph (c), the results of audit follow-
up, or any changes in personnel or systems affecting the program indicate significantly increased risk and preclude the program
from being low risk. For a Type A program to be considered low-risk, it must have been audited as a major program in at least
one of the two most recent audit periods (in the most recent audit period in the case of a biennial audit), and, in the most recent
audit period, the program must have not had:



(i) Internal control deficiencies which were identified as material weaknesses in the auditor's report on internal control for
major programs as required under §200.515 Audit reporting, paragraph (c);

(ii)) A modified opinion on the program in the auditor's report on major programs as required under §200.515 Audit
reporting, paragraph (c); or

(iii) Known or likely questioned costs that exceed five percent of the total Federal awards expended for the program.

(2) Notwithstanding paragraph (c)(1) of this section, OMB may approve a Federal awarding agency's request that a Type A
program may not be considered low risk for a certain recipient. For example, it may be necessary for a large Type A program to
be audited as a major program each year at a particular recipient to allow the Federal awarding agency to comply with 31
U.S.C. 3515. The Federal awarding agency must notify the recipient and, if known, the auditor of OMB's approval at least 180
calendar days prior to the end of the fiscal year to be audited.

(d) Step three. (1) The auditor must identify Type B programs which are high-risk using professional judgment and the
criteria in §200.519 Criteria for Federal program risk. However, the auditor is not required to identify more high-risk Type B
programs than at least one fourth the number of low-risk Type A programs identified as low-risk under Step 2 (paragraph (c) of
this section). Except for known material weakness in internal control or compliance problems as discussed in §200.519 Criteria
for Federal program risk paragraphs (b)(1), (b)(2), and (c)(1), a single criteria in risk would seldom cause a Type B program to
be considered high-risk. When identifying which Type B programs to risk assess, the auditor is encouraged to use an approach
which provides an opportunity for different high-risk Type B programs to be audited as major over a period of time.

(2) The auditor is not expected to perform risk assessments on relatively small Federal programs. Therefore, the auditor is
only required to perform risk assessments on Type B programs that exceed twenty-five percent (0.25) of the Type A threshold
determined in Step 1 (paragraph (b) of this section).

(e) Step four. At a minimum, the auditor must audit all of the following as major programs:
(1) All Type A programs not identified as low risk under step two (paragraph (c)(1) of this section).
(2) All Type B programs identified as high-risk under step three (paragraph (d) of this section).

(3) Such additional programs as may be necessary to comply with the percentage of coverage rule discussed in paragraph
() of this section. This may require the auditor to audit more programs as major programs than the number of Type A programs.

(f) Percentage of coverage rule. If the auditee meets the criteria in §200.520 Criteria for a low-risk auditee, the auditor need
only audit the major programs identified in Step 4 (paragraph (e)(1) and (2) of this section) and such additional Federal
programs with Federal awards expended that, in aggregate, all major programs encompass at least 20 percent (0.20) of total
Federal awards expended. Otherwise, the auditor must audit the major programs identified in Step 4 (paragraphs (e)(1) and (2)
of this section) and such additional Federal programs with Federal awards expended that, in aggregate, all major programs
encompass at least 40 percent (0.40) of total Federal awards expended.

(g) Documentation of risk. The auditor must include in the audit documentation the risk analysis process used in
determining major programs.

(h) Auditor's judgment. When the major program determination was performed and documented in accordance with this
Subpart, the auditor's judgment in applying the risk-based approach to determine major programs must be presumed correct.
Challenges by Federal agencies and pass-through entities must only be for clearly improper use of the requirements in this
part. However, Federal agencies and pass-through entities may provide auditors guidance about the risk of a particular Federal
program and the auditor must consider this guidance in determining major programs in audits not yet completed.

[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75887, Dec. 19, 2014]
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§200.519 Criteria for Federal program risk.

(a) General. The auditor's determination should be based on an overall evaluation of the risk of noncompliance occurring
that could be material to the Federal program. The auditor must consider criteria, such as described in paragraphs (b), (c), and
(d) of this section, to identify risk in Federal programs. Also, as part of the risk analysis, the auditor may wish to discuss a
particular Federal program with auditee management and the Federal agency or pass-through entity.

(b) Current and prior audit experience. (1) Weaknesses in internal control over Federal programs would indicate higher
risk. Consideration should be given to the control environment over Federal programs and such factors as the expectation of



management's adherence to Federal statutes, regulations, and the terms and conditions of Federal awards and the
competence and experience of personnel who administer the Federal programs.

(i) A Federal program administered under multiple internal control structures may have higher risk. When assessing risk in
a large single audit, the auditor must consider whether weaknesses are isolated in a single operating unit (e.g., one college
campus) or pervasive throughout the entity.

(i) When significant parts of a Federal program are passed through to subrecipients, a weak system for monitoring
subrecipients would indicate higher risk.

(2) Prior audit findings would indicate higher risk, particularly when the situations identified in the audit findings could have
a significant impact on a Federal program or have not been corrected.

(3) Federal programs not recently audited as major programs may be of higher risk than Federal programs recently audited
as major programs without audit findings.

(c) Oversight exercised by Federal agencies and pass-through entities. (1) Oversight exercised by Federal agencies or
pass-through entities could be used to assess risk. For example, recent monitoring or other reviews performed by an oversight
entity that disclosed no significant problems would indicate lower risk, whereas monitoring that disclosed significant problems
would indicate higher risk.

(2) Federal agencies, with the concurrence of OMB, may identify Federal programs that are higher risk. OMB will provide
this identification in the compliance supplement.

(d) Inherent risk of the Federal program. (1) The nature of a Federal program may indicate risk. Consideration should be
given to the complexity of the program and the extent to which the Federal program contracts for goods and services. For
example, Federal programs that disburse funds through third party contracts or have eligibility criteria may be of higher risk.
Federal programs primarily involving staff payroll costs may have high risk for noncompliance with requirements of §200.430
Compensation—personal services, but otherwise be at low risk.

(2) The phase of a Federal program in its life cycle at the Federal agency may indicate risk. For example, a new Federal
program with new or interim regulations may have higher risk than an established program with time-tested regulations. Also,
significant changes in Federal programs, statutes, regulations, or the terms and conditions of Federal awards may increase risk.

(3) The phase of a Federal program in its life cycle at the auditee may indicate risk. For example, during the first and last
years that an auditee participates in a Federal program, the risk may be higher due to start-up or closeout of program activities
and staff.

(4) Type B programs with larger Federal awards expended would be of higher risk than programs with substantially smaller
Federal awards expended.
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§200.520 Criteria for a low-risk auditee.

An auditee that meets all of the following conditions for each of the preceding two audit periods must qualify as a low-risk
auditee and be eligible for reduced audit coverage in accordance with §200.518 Major program determination.

(a) Single audits were performed on an annual basis in accordance with the provisions of this Subpart, including submitting
the data collection form and the reporting package to the FAC within the timeframe specified in §200.512 Report submission. A
non-Federal entity that has biennial audits does not qualify as a low-risk auditee.

(b) The auditor's opinion on whether the financial statements were prepared in accordance with GAAP, or a basis of
accounting required by state law, and the auditor's in relation to opinion on the schedule of expenditures of Federal awards
were unmodified.

(c) There were no deficiencies in internal control which were identified as material weaknesses under the requirements of
GAGAS.

(d) The auditor did not report a substantial doubt about the auditee's ability to continue as a going concern.

(e) None of the Federal programs had audit findings from any of the following in either of the preceding two audit periods in
which they were classified as Type A programs:

(1) Internal control deficiencies that were identified as material weaknesses in the auditor's report on internal control for
major programs as required under §200.515 Audit reporting, paragraph (c);



(2) A modified opinion on a major program in the auditor's report on major programs as required under §200.515 Audit
reporting, paragraph (c); or

(3) Known or likely questioned costs that exceeded five percent of the total Federal awards expended for a Type A program
during the audit period.
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MANAGEMENT DECISIONS
+ Back to Top

§200.521 Management decision.

(a) General. The management decision must clearly state whether or not the audit finding is sustained, the reasons for the
decision, and the expected auditee action to repay disallowed costs, make financial adjustments, or take other action. If the
auditee has not completed corrective action, a timetable for follow-up should be given. Prior to issuing the management
decision, the Federal agency or pass-through entity may request additional information or documentation from the auditee,
including a request for auditor assurance related to the documentation, as a way of mitigating disallowed costs. The
management decision should describe any appeal process available to the auditee. While not required, the Federal agency or
pass-through entity may also issue a management decision on findings relating to the financial statements which are required to
be reported in accordance with GAGAS.

(b) Federal agency. As provided in §200.513 Responsibilities, paragraph (a)(7), the cognizant agency for audit must be
responsible for coordinating a management decision for audit findings that affect the programs of more than one Federal
agency. As provided in §200.513 Responsibilities, paragraph (c)(3), a Federal awarding agency is responsible for issuing a
management decision for findings that relate to Federal awards it makes to non-Federal entities.

(c) Pass-through entity. As provided in §200.331 Requirements for pass-through entities, paragraph (d), the pass-through
entity must be responsible for issuing a management decision for audit findings that relate to Federal awards it makes to
subrecipients.

(d) Time requirements. The Federal awarding agency or pass-through entity responsible for issuing a management
decision must do so within six months of acceptance of the audit report by the FAC. The auditee must initiate and proceed with
corrective action as rapidly as possible and corrective action should begin no later than upon receipt of the audit report.

(e) Reference numbers. Management decisions must include the reference numbers the auditor assigned to each audit
finding in accordance with §200.516 Audit findings paragraph (c).

t Back to Top
Appendix | to Part 200—Full Text of Notice of Funding Opportunity

The full text of the notice of funding opportunity is organized in sections. The required format outlined in this appendix
indicates immediately following the title of each section whether that section is required in every announcement or is a Federal
awarding agency option. The format is designed so that similar types of information will appear in the same sections in
announcements of different Federal funding opportunities. Toward that end, there is text in each of the following sections to
describe the types of information that a Federal awarding agency would include in that section of an actual announcement.

A Federal awarding agency that wishes to include information that the format does not specifically discuss may address
that subject in whatever section(s) is most appropriate. For example, if a Federal awarding agency chooses to address
performance goals in the announcement, it might do so in the funding opportunity description, the application content, or the
reporting requirements.

Similarly, when this format calls for a type of information to be in a particular section, a Federal awarding agency wishing to
address that subject in other sections may elect to repeat the information in those sections or use cross references between the
sections (there should be hyperlinks for cross-references in any electronic versions of the announcement). For example, a
Federal awarding agency may want to include Section A information about the types of non-Federal entities who are eligible to
apply. The format specifies a standard location for that information in Section C.1 but does not preclude repeating the
information in Section A or creating a cross reference between Section A and C.1, as long as a potential applicant can find the
information quickly and easily from the standard location.

The sections of the full text of the announcement are described in the following paragraphs.

A. PROGRAM DESCRIPTION—REQUIRED



This section contains the full program description of the funding opportunity. It may be as long as needed to adequately
communicate to potential applicants the areas in which funding may be provided. It describes the Federal awarding agency's
funding priorities or the technical or focus areas in which the Federal awarding agency intends to provide assistance. As
appropriate, it may include any program history (e.g., whether this is a new program or a new or changed area of program
emphasis). This section may communicate indicators of successful projects (e.g., if the program encourages collaborative
efforts) and may include examples of projects that have been funded previously. This section also may include other information
the Federal awarding agency deems necessary, and must at a minimum include citations for authorizing statutes and
regulations for the funding opportunity.

B. FEDERAL AWARD INFORMATION—REQUIRED

This section provides sufficient information to help an applicant make an informed decision about whether to submit a
proposal. Relevant information could include the total amount of funding that the Federal awarding agency expects to award
through the announcement; the anticipated number of Federal awards; the expected amounts of individual Federal awards
(which may be a range); the amount of funding per Federal award, on average, experienced in previous years; and the
anticipated start dates and periods of performance for new Federal awards. This section also should address whether
applications for renewal or supplementation of existing projects are eligible to compete with applications for new Federal
awards.

This section also must indicate the type(s) of assistance instrument (e.g., grant, cooperative agreement) that may be
awarded if applications are successful. If cooperative agreements may be awarded, this section either should describe the
“substantial involvement” that the Federal awarding agency expects to have or should reference where the potential applicant
can find that information (e.g., in the funding opportunity description in A. Program Description—Required or Federal award
administration information in Section D. Application and Submission Information). If procurement contracts also may be
awarded, this must be stated.

C. ELIGIBILITY INFORMATION

This section addresses the considerations or factors that determine applicant or application eligibility. This includes the
eligibility of particular types of applicant organizations, any factors affecting the eligibility of the principal investigator or project
director, and any criteria that make particular projects ineligible. Federal agencies should make clear whether an applicant's
failure to meet an eligibility criterion by the time of an application deadline will result in the Federal awarding agency returning
the application without review or, even though an application may be reviewed, will preclude the Federal awarding agency from
making a Federal award. Key elements to be addressed are:

1. Eligible Applicants—Required. Announcements must clearly identify the types of entities that are eligible to apply. If there
are no restrictions on eligibility, this section may simply indicate that all potential applicants are eligible. If there are restrictions
on eligibility, it is important to be clear about the specific types of entities that are eligible, not just the types that are ineligible.
For example, if the program is limited to nonprofit organizations subject to 26 U.S.C. 501(c)(3) of the tax code (26 U.S.C. 501(c)
(3)), the announcement should say so. Similarly, it is better to state explicitly that Native American tribal organizations are
eligible than to assume that they can unambiguously infer that from a statement that nonprofit organizations may apply.
Eligibility also can be expressed by exception, (e.g., open to all types of domestic applicants other than individuals). This
section should refer to any portion of Section D specifying documentation that must be submitted to support an eligibility
determination (e.g., proof of 501(c)(3) status as determined by the Internal Revenue Service or an authorizing tribal resolution).
To the extent that any funding restriction in Section D.6 could affect the eligibility of an applicant or project, the announcement
must either restate that restriction in this section or provide a cross-reference to its description in Section D.6.

2. Cost Sharing or Matching—Required. Announcements must state whether there is required cost sharing, matching, or
cost participation without which an application would be ineligible (if cost sharing is not required, the announcement must
explicitly say so). Required cost sharing may be a certain percentage or amount, or may be in the form of contributions of
specified items or activities (e.g., provision of equipment). It is important that the announcement be clear about any restrictions
on the types of cost (e.g., in-kind contributions) that are acceptable as cost sharing. Cost sharing as an eligibility criterion
includes requirements based in statute or regulation, as described in §200.306 Cost sharing or matching of this Part. This
section should refer to the appropriate portion(s) of section D. Application and Submission Information stating any pre-award
requirements for submission of letters or other documentation to verify commitments to meet cost-sharing requirements if a
Federal award is made.

3. Other—Required, if applicable. If there are other eligibility criteria (i.e., criteria that have the effect of making an
application or project ineligible for Federal awards, whether referred to as “responsiveness” criteria, “go-no go” criteria,
“threshold” criteria, or in other ways), must be clearly stated and must include a reference to the regulation of requirement that
describes the restriction, as applicable. For example, if entities that have been found to be in violation of a particular Federal
statute are ineligible, it is important to say so. This section must also state any limit on the number of applications an applicant
may submit under the announcement and make clear whether the limitation is on the submitting organization, individual



investigator/program director, or both. This section should also address any eligibility criteria for beneficiaries or for program
participants other than Federal award recipients.

D. APPLICATION AND SUBMISSION INFORMATION

1. Address to Request Application Package—Required. Potential applicants must be told how to get application forms, kits,
or other materials needed to apply (if this announcement contains everything needed, this section need only say so). An
Internet address where the materials can be accessed is acceptable. However, since high-speed Internet access is not yet
universally available for downloading documents, and applicants may have additional accessibility requirements, there also
should be a way for potential applicants to request paper copies of materials, such as a U.S. Postal Service mailing address,
telephone or FAX number, Telephone Device for the Deaf (TDD), Text Telephone (TTY) number, and/or Federal Information
Relay Service (FIRS) number.

2. Content and Form of Application Submission—Required. This section must identify the required content of an application
and the forms or formats that an applicant must use to submit it. If any requirements are stated elsewhere because they are
general requirements that apply to multiple programs or funding opportunities, this section should refer to where those
requirements may be found. This section also should include required forms or formats as part of the announcement or state
where the applicant may obtain them.

This section should specifically address content and form or format requirements for:

i. Pre-applications, letters of intent, or white papers required or encouraged (see Section D.4), including any limitations on
the number of pages or other formatting requirements similar to those for full applications.

ii. The application as a whole. For all submissions, this would include any limitations on the number of pages, font size and
typeface, margins, paper size, number of copies, and sequence or assembly requirements. If electronic submission is permitted
or required, this could include special requirements for formatting or signatures.

iii. Component pieces of the application (e.g., if all copies of the application must bear original signatures on the face page
or the program narrative may not exceed 10 pages). This includes any pieces that may be submitted separately by third parties
(e.g., references or letters confirming commitments from third parties that will be contributing a portion of any required cost
sharing).

iv. Information that successful applicants must submit after notification of intent to make a Federal award, but prior to a
Federal award. This could include evidence of compliance with requirements relating to human subjects or information needed
to comply with the National Environmental Policy Act (NEPA) (42 U.S.C. 4321-4370h).

3. Unique entity identifier and System for Award Management (SAM)—Required.

This paragraph must state clearly that each applicant (unless the applicant is an individual or Federal awarding agency that
is excepted from those requirements under 2 CFR §25.110(b) or (c), or has an exception approved by the Federal awarding
agency under 2 CFR §25.110(d)) is required to: (i) Be registered in SAM before submitting its application; (ii) provide a a valid
unique entity identifier in its application; and (iii) continue to maintain an active SAM registration with current information at all
times during which it has an active Federal award or an application or plan under consideration by a Federal awarding agency.
It also must state that the Federal awarding agency may not make a Federal award to an applicant until the applicant has
complied with all applicable unique entity identifier and SAM requirements and, if an applicant has not fully complied with the
requirements by the time the Federal awarding agency is ready to make a Federal award, the Federal awarding agency may
determine that the applicant is not qualified to receive a Federal award and use that determination as a basis for making a
Federal award to another applicant.

4. Submission Dates and Times—Required. Announcements must identify due dates and times for all submissions. This
includes not only the full applications but also any preliminary submissions (e.g., letters of intent, white papers, or pre-
applications). It also includes any other submissions of information before Federal award that are separate from the full
application. If the funding opportunity is a general announcement that is open for a period of time with no specific due dates for
applications, this section should say so. Note that the information on dates that is included in this section also must appear with
other overview information in a location preceding the full text of the announcement (see §200.203 Notices of funding
opportunities of this Part).

Each type of submission should be designated as encouraged or required and, if required, any deadline date (or dates, if
the Federal awarding agency plans more than one cycle of application submission, review, and Federal award under the
announcement) should be specified. The announcement must state (or provide a reference to another document that states):

i. Any deadline in terms of a date and local time. If the due date falls on a Saturday, Sunday, or Federal holiday, the
reporting package is due the next business day.



ii. What the deadline means (e.g., whether it is the date and time by which the Federal awarding agency must receive the
application, the date by which the application must be postmarked, or something else) and how that depends, if at all, on the
submission method (e.g., mail, electronic, or personal/courier delivery).

iii. The effect of missing a deadline (e.g., whether late applications are neither reviewed nor considered or are reviewed
and considered under some circumstances).

iv. How the receiving Federal office determines whether an application or pre-application has been submitted before the
deadline. This includes the form of acceptable proof of mailing or system-generated documentation of receipt date and time.

This section also may indicate whether, when, and in what form the applicant will receive an acknowledgement of receipt.
This information should be displayed in ways that will be easy to understand and use. It can be difficult to extract all needed
information from narrative paragraphs, even when they are well written. A tabular form for providing a summary of the
information may help applicants for some programs and give them what effectively could be a checklist to verify the
completeness of their application package before submission.

5. Intergovernmental Review—Required, if applicable. If the funding opportunity is subject to Executive Order 12372,
“Intergovernmental Review of Federal Programs,” the notice must say so. In alerting applicants that they must contact their
state's Single Point of Contact (SPOC) to find out about and comply with the state's process under Executive Order 12372, it
may be useful to inform potential applicants that the names and addresses of the SPOCs are listed in the Office of
Management and Budget's Web site. www.whitehouse.gov/omb/grants/spoc.html.

6. Funding Restrictions—Required. Notices must include information on funding restrictions in order to allow an applicant to
develop an application and budget consistent with program requirements. Examples are whether construction is an allowable
activity, if there are any limitations on direct costs such as foreign travel or equipment purchases, and if there are any limits on
indirect costs (or facilities and administrative costs). Applicants must be advised if Federal awards will not allow reimbursement
of pre-Federal award costs.

7. Other Submission Requirements— Required. This section must address any other submission requirements not
included in the other paragraphs of this section. This might include the format of submission, i.e., paper or electronic, for each
type of required submission. Applicants should not be required to submit in more than one format and this section should
indicate whether they may choose whether to submit applications in hard copy or electronically, may submit only in hard copy,
or may submit only electronically.

This section also must indicate where applications (and any pre-applications) must be submitted if sent by postal mail,
electronic means, or hand-delivery. For postal mail submission, this must include the name of an office, official, individual or
function (e.g., application receipt center) and a complete mailing address. For electronic submission, this must include the URL
or email address; whether a password(s) is required; whether particular software or other electronic capabilities are required;
what to do in the event of system problems and a point of contact who will be available in the event the applicant experiences
technical difficulties."

'With respect to electronic methods for providing information about funding opportunities or accepting applicants' submissions of information, each
Federal awarding agency is responsible for compliance with Section 508 of the Rehabilitation Act of 1973 (29 U.S.C. 794d).

E. APPLICATION REVIEW INFORMATION

1. Criteria—Required. This section must address the criteria that the Federal awarding agency will use to evaluate
applications. This includes the merit and other review criteria that evaluators will use to judge applications, including any
statutory, regulatory, or other preferences (e.g., minority status or Native American tribal preferences) that will be applied in the
review process. These criteria are distinct from eligibility criteria that are addressed before an application is accepted for review
and any program policy or other factors that are applied during the selection process, after the review process is completed.
The intent is to make the application process transparent so applicants can make informed decisions when preparing their
applications to maximize fairness of the process. The announcement should clearly describe all criteria, including any sub-
criteria. If criteria vary in importance, the announcement should specify the relative percentages, weights, or other means used
to distinguish among them. For statutory, regulatory, or other preferences, the announcement should provide a detailed
explanation of those preferences with an explicit indication of their effect (e.g., whether they result in additional points being
assigned).

If an applicant's proposed cost sharing will be considered in the review process (as opposed to being an eligibility criterion
described in Section C.2), the announcement must specifically address how it will be considered (e.g., to assign a certain
number of additional points to applicants who offer cost sharing, or to break ties among applications with equivalent scores after
evaluation against all other factors). If cost sharing will not be considered in the evaluation, the announcement should say so,
so that there is no ambiguity for potential applicants. Vague statements that cost sharing is encouraged, without clarification as
to what that means, are unhelpful to applicants. It also is important that the announcement be clear about any restrictions on
the types of cost (e.g., in-kind contributions) that are acceptable as cost sharing.



2. Review and Selection Process—Required. This section may vary in the level of detail provided. The announcement must
list any program policy or other factors or elements, other than merit criteria, that the selecting official may use in selecting
applications for Federal award (e.g., geographical dispersion, program balance, or diversity). The Federal awarding agency
may also include other appropriate details. For example, this section may indicate who is responsible for evaluation against the
merit criteria (e.g., peers external to the Federal awarding agency or Federal awarding agency personnel) and/or who makes
the final selections for Federal awards. If there is a multi-phase review process (e.g., an external panel advising internal Federal
awarding agency personnel who make final recommendations to the deciding official), the announcement may describe the
phases. It also may include: the number of people on an evaluation panel and how it operates, the way reviewers are selected,
reviewer qualifications, and the way that conflicts of interest are avoided. With respect to electronic methods for providing
information about funding opportunities or accepting applicants' submissions of information, each Federal awarding agency is
responsible for compliance with Section 508 of the Rehabilitation Act of 1973 (29 U.S.C. 794d).

In addition, if the Federal awarding agency permits applicants to nominate suggested reviewers of their applications or
suggest those they feel may be inappropriate due to a conflict of interest, that information should be included in this section.

3. For any Federal award under a notice of funding opportunity, if the Federal awarding agency anticipates that the total
Federal share will be greater than the simplified acquisition threshold on any Federal award under a notice of funding
opportunity may include, over the period of performance (see §200.88 Simplified Acquisition Threshold), this section must also
inform applicants:

i. That the Federal awarding agency, prior to making a Federal award with a total amount of Federal share greater than the
simplified acquisition threshold, is required to review and consider any information about the applicant that is in the designated
integrity and performance system accessible through SAM (currently FAPIIS) (see 41 U.S.C. 2313);

ii. That an applicant, at its option, may review information in the designated integrity and performance systems accessible
through SAM and comment on any information about itself that a Federal awarding agency previously entered and is currently
in the designated integrity and performance system accessible through SAM;

iii. That the Federal awarding agency will consider any comments by the applicant, in addition to the other information in
the designated integrity and performance system, in making a judgment about the applicant's integrity, business ethics, and
record of performance under Federal awards when completing the review of risk posed by applicants as described in §200.205
Federal awarding agency review of risk posed by applicants.

4. Anticipated Announcement and Federal Award Dates—Qptional. This section is intended to provide applicants with
information they can use for planning purposes. If there is a single application deadline followed by the simultaneous review of
all applications, the Federal awarding agency can include in this section information about the anticipated dates for announcing
or notifying successful and unsuccessful applicants and for having Federal awards in place. If applications are received and
evaluated on a “rolling” basis at different times during an extended period, it may be appropriate to give applicants an estimate
of the time needed to process an application and notify the applicant of the Federal awarding agency's decision.

F. FEDERAL AWARD ADMINISTRATION INFORMATION

1. Federal Award Notices—Required. This section must address what a successful applicant can expect to receive
following selection. If the Federal awarding agency's practice is to provide a separate notice stating that an application has
been selected before it actually makes the Federal award, this section would be the place to indicate that the letter is not an
authorization to begin performance (to the extent that it allows charging to Federal awards of pre-award costs at the non-
Federal entity's own risk). This section should indicate that the notice of Federal award signed by the grants officer (or
equivalent) is the authorizing document, and whether it is provided through postal mail or by electronic means and to whom. It
also may address the timing, form, and content of notifications to unsuccessful applicants. See also §200.210 Information
contained in a Federal award.

2. Administrative and National Policy Requirements—Required. This section must identify the usual administrative and
national policy requirements the Federal awarding agency's Federal awards may include. Providing this information lets a
potential applicant identify any requirements with which it would have difficulty complying if its application is successful. In those
cases, early notification about the requirements allows the potential applicant to decide not to apply or to take needed actions
before receiving the Federal award. The announcement need not include all of the terms and conditions of the Federal award,
but may refer to a document (with information about how to obtain it) or Internet site where applicants can see the terms and
conditions. If this funding opportunity will lead to Federal awards with some special terms and conditions that differ from the
Federal awarding agency's usual (sometimes called “general”) terms and conditions, this section should highlight those special
terms and conditions. Doing so will alert applicants that have received Federal awards from the Federal awarding agency
previously and might not otherwise expect different terms and conditions. For the same reason, the announcement should
inform potential applicants about special requirements that could apply to particular Federal awards after the review of
applications and other information, based on the particular circumstances of the effort to be supported (e.g., if human subjects



were to be involved or if some situations may justify special terms on intellectual property, data sharing or security
requirements).

3. Reporting—Required. This section must include general information about the type (e.g., financial or performance),
frequency, and means of submission (paper or electronic) of post-Federal award reporting requirements. Highlight any special
reporting requirements for Federal awards under this funding opportunity that differ (e.g., by report type, frequency, form/format,
or circumstances for use) from what the Federal awarding agency's Federal awards usually require. Federal awarding agencies
must also describe in this section all relevant requirements such as those at 2 CFR 180.335 and 2 CFR 180.350.

If the Federal share of any Federal award may include more than $500,000 over the period of performance, this section
must inform potential applicants about the post award reporting requirements reflected in Appendix Xll—Award Term and
Condition for Recipient Integrity and Performance Matters.

G. FEDERAL AWARDING AGENCY CONTACT(S)—REQUIRED

The announcement must give potential applicants a point(s) of contact for answering questions or helping with problems
while the funding opportunity is open. The intent of this requirement is to be as helpful as possible to potential applicants, so the
Federal awarding agency should consider approaches such as giving:

i. Points of contact who may be reached in multiple ways (e.g., by telephone, FAX, and/or email, as well as regular mail).

ii. A fax or email address that multiple people access, so that someone will respond even if others are unexpectedly absent
during critical periods.

iii. Different contacts for distinct kinds of help (e.g., one for questions of programmatic content and a second for
administrative questions).

H. OTHER INFORMATION—OPTIONAL
This section may include any additional information that will assist a potential applicant. For example, the section might:
i. Indicate whether this is a new program or a one-time initiative.

ii. Mention related programs or other upcoming or ongoing Federal awarding agency funding opportunities for similar
activities.

iii. Include current Internet addresses for Federal awarding agency Web sites that may be useful to an applicant in
understanding the program.

iv. Alert applicants to the need to identify proprietary information and inform them about the way the Federal awarding
agency will handle it.

v. Include certain routine notices to applicants (e.g., that the Federal Government is not obligated to make any Federal
award as a result of the announcement or that only grants officers can bind the Federal Government to the expenditure of
funds).

[78 FR 78608, Dec. 26, 2013, as amended at 80 FR 43310, July 22, 2015]
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Appendix Il to Part 200—Contract Provisions for Non-Federal Entity Contracts Under Federal Awards

In addition to other provisions required by the Federal agency or non-Federal entity, all contracts made by the non-Federal
entity under the Federal award must contain provisions covering the following, as applicable.

(A) Contracts for more than the simplified acquisition threshold currently set at $150,000, which is the inflation adjusted
amount determined by the Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council (Councils) as
authorized by 41 U.S.C. 1908, must address administrative, contractual, or legal remedies in instances where contractors
violate or breach contract terms, and provide for such sanctions and penalties as appropriate.

(B) All contracts in excess of $10,000 must address termination for cause and for convenience by the non-Federal entity
including the manner by which it will be effected and the basis for settlement.

(C) Equal Employment Opportunity. Except as otherwise provided under 41 CFR Part 60, all contracts that meet the
definition of “federally assisted construction contract” in 41 CFR Part 60-1.3 must include the equal opportunity clause provided
under 41 CFR 60-1.4(b), in accordance with Executive Order 11246, “Equal Employment Opportunity” (30 FR 12319, 12935, 3



CFR Part, 1964-1965 Comp., p. 339), as amended by Executive Order 11375, “Amending Executive Order 11246 Relating to
Equal Employment Opportunity,” and implementing regulations at 41 CFR part 60, “Office of Federal Contract Compliance
Programs, Equal Employment Opportunity, Department of Labor.”

(D) Davis-Bacon Act, as amended (40 U.S.C. 3141-3148). When required by Federal program legislation, all prime
construction contracts in excess of $2,000 awarded by non-Federal entities must include a provision for compliance with the
Davis-Bacon Act (40 U.S.C. 3141-3144, and 3146-3148) as supplemented by Department of Labor regulations (29 CFR Part 5,
“Labor Standards Provisions Applicable to Contracts Covering Federally Financed and Assisted Construction”). In accordance
with the statute, contractors must be required to pay wages to laborers and mechanics at a rate not less than the prevailing
wages specified in a wage determination made by the Secretary of Labor. In addition, contractors must be required to pay
wages not less than once a week. The non-Federal entity must place a copy of the current prevailing wage determination
issued by the Department of Labor in each solicitation. The decision to award a contract or subcontract must be conditioned
upon the acceptance of the wage determination. The non-Federal entity must report all suspected or reported violations to the
Federal awarding agency. The contracts must also include a provision for compliance with the Copeland “Anti-Kickback” Act (40
U.S.C. 3145), as supplemented by Department of Labor regulations (29 CFR Part 3, “Contractors and Subcontractors on Public
Building or Public Work Financed in Whole or in Part by Loans or Grants from the United States”). The Act provides that each
contractor or subrecipient must be prohibited from inducing, by any means, any person employed in the construction,
completion, or repair of public work, to give up any part of the compensation to which he or she is otherwise entitled. The non-
Federal entity must report all suspected or reported violations to the Federal awarding agency.

(E) Contract Work Hours and Safety Standards Act (40 U.S.C. 3701-3708). Where applicable, all contracts awarded by the
non-Federal entity in excess of $100,000 that involve the employment of mechanics or laborers must include a provision for
compliance with 40 U.S.C. 3702 and 3704, as supplemented by Department of Labor regulations (29 CFR Part 5). Under 40
U.S.C. 3702 of the Act, each contractor must be required to compute the wages of every mechanic and laborer on the basis of
a standard work week of 40 hours. Work in excess of the standard work week is permissible provided that the worker is
compensated at a rate of not less than one and a half times the basic rate of pay for all hours worked in excess of 40 hours in
the work week. The requirements of 40 U.S.C. 3704 are applicable to construction work and provide that no laborer or
mechanic must be required to work in surroundings or under working conditions which are unsanitary, hazardous or dangerous.
These requirements do not apply to the purchases of supplies or materials or articles ordinarily available on the open market, or
contracts for transportation or transmission of intelligence.

(F) Rights to Inventions Made Under a Contract or Agreement. If the Federal award meets the definition of “funding
agreement” under 37 CFR §401.2 (a) and the recipient or subrecipient wishes to enter into a contract with a small business firm
or nonprofit organization regarding the substitution of parties, assignment or performance of experimental, developmental, or
research work under that “funding agreement,” the recipient or subrecipient must comply with the requirements of 37 CFR Part
401, “Rights to Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts
and Cooperative Agreements,” and any implementing regulations issued by the awarding agency.

(G) Clean Air Act (42 U.S.C. 7401-7671q.) and the Federal Water Pollution Control Act (33 U.S.C. 1251-1387), as
amended—Contracts and subgrants of amounts in excess of $150,000 must contain a provision that requires the non-Federal
award to agree to comply with all applicable standards, orders or regulations issued pursuant to the Clean Air Act (42 U.S.C.
7401-7671q) and the Federal Water Pollution Control Act as amended (33 U.S.C. 1251-1387). Violations must be reported to
the Federal awarding agency and the Regional Office of the Environmental Protection Agency (EPA).

(H) Debarment and Suspension (Executive Orders 12549 and 12689)—A contract award (see 2 CFR 180.220) must not be
made to parties listed on the governmentwide exclusions in the System for Award Management (SAM), in accordance with the
OMB guidelines at 2 CFR 180 that implement Executive Orders 12549 (3 CFR part 1986 Comp., p. 189) and 12689 (3 CFR
part 1989 Comp., p. 235), “Debarment and Suspension.” SAM Exclusions contains the names of parties debarred, suspended,
or otherwise excluded by agencies, as well as parties declared ineligible under statutory or regulatory authority other than
Executive Order 12549.

() Byrd Anti-Lobbying Amendment (31 U.S.C. 1352)—Contractors that apply or bid for an award exceeding $100,000 must
file the required certification. Each tier certifies to the tier above that it will not and has not used Federal appropriated funds to
pay any person or organization for influencing or attempting to influence an officer or employee of any agency, a member of
Congress, officer or employee of Congress, or an employee of a member of Congress in connection with obtaining any Federal
contract, grant or any other award covered by 31 U.S.C. 1352. Each tier must also disclose any lobbying with non-Federal
funds that takes place in connection with obtaining any Federal award. Such disclosures are forwarded from tier to tier up to the
non-Federal award.

(J) See §200.322 Procurement of recovered materials.
[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75888, Dec. 19, 2014]
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Appendix Il to Part 200—Indirect (F&A) Costs Identification and Assignment, and Rate Determination for Institutions
of Higher Education (IHEs)

A. GENERAL

This appendix provides criteria for identifying and computing indirect (or indirect (F&A)) rates at IHEs (institutions). Indirect
(F&A) costs are those that are incurred for common or joint objectives and therefore cannot be identified readily and specifically
with a particular sponsored project, an instructional activity, or any other institutional activity. See subsection B.1, Definition of
Facilities and Administration, for a discussion of the components of indirect (F&A) costs.

1. Major Functions of an Institution

Refers to instruction, organized research, other sponsored activities and other institutional activities as defined in this
section:

a. Instruction means the teaching and training activities of an institution. Except for research training as provided in
subsection b, this term includes all teaching and training activities, whether they are offered for credits toward a degree or
certificate or on a non-credit basis, and whether they are offered through regular academic departments or separate divisions,
such as a summer school division or an extension division. Also considered part of this major function are departmental
research, and, where agreed to, university research.

(1) Sponsored instruction and training means specific instructional or training activity established by grant, contract, or
cooperative agreement. For purposes of the cost principles, this activity may be considered a major function even though an
institution's accounting treatment may include it in the instruction function.

(2) Departmental research means research, development and scholarly activities that are not organized research and,
consequently, are not separately budgeted and accounted for. Departmental research, for purposes of this document, is not
considered as a major function, but as a part of the instruction function of the institution.

(3) Only mandatory cost sharing or cost sharing specifically committed in the project budget must be included in the
organized research base for computing the indirect (F&A) cost rate or reflected in any allocation of indirect costs. Salary costs
above statutory limits are not considered cost sharing.

b. Organized research means all research and development activities of an institution that are separately budgeted and
accounted for. It includes:

(1) Sponsored research means all research and development activities that are sponsored by Federal and non-Federal
agencies and organizations. This term includes activities involving the training of individuals in research techniques (commonly
called research training) where such activities utilize the same facilities as other research and development activities and where
such activities are not included in the instruction function.

(2) University research means all research and development activities that are separately budgeted and accounted for by
the institution under an internal application of institutional funds. University research, for purposes of this document, must be
combined with sponsored research under the function of organized research.

c. Other sponsored activities means programs and projects financed by Federal and non-Federal agencies and
organizations which involve the performance of work other than instruction and organized research. Examples of such
programs and projects are health service projects and community service programs. However, when any of these activities are
undertaken by the institution without outside support, they may be classified as other institutional activities.

d. Other institutional activities means all activities of an institution except for instruction, departmental research, organized
research, and other sponsored activities, as defined in this section; indirect (F&A) cost activities identified in this Appendix
paragraph B, Identification and assignment of indirect (F&A) costs; and specialized services facilities described in §200.468
Specialized service facilities of this Part.

Examples of other institutional activities include operation of residence halls, dining halls, hospitals and clinics, student
unions, intercollegiate athletics, bookstores, faculty housing, student apartments, guest houses, chapels, theaters, public
museums, and other similar auxiliary enterprises. This definition also includes any other categories of activities, costs of which
are “unallowable” to Federal awards, unless otherwise indicated in an award.

2. Criteria for Distribution

a. Base period. A base period for distribution of indirect (F&A) costs is the period during which the costs are incurred. The
base period normally should coincide with the fiscal year established by the institution, but in any event the base period should
be so selected as to avoid inequities in the distribution of costs.



b. Need for cost groupings. The overall objective of the indirect (F&A) cost allocation process is to distribute the indirect
(F&A) costs described in Section B, Identification and assignment of indirect (F&A) costs, to the major functions of the institution
in proportions reasonably consistent with the nature and extent of their use of the institution's resources. In order to achieve this
objective, it may be necessary to provide for selective distribution by establishing separate groupings of cost within one or more
of the indirect (F&A) cost categories referred to in subsection B.1, Definition of Facilities and Administration. In general, the cost
groupings established within a category should constitute, in each case, a pool of those items of expense that are considered to
be of like nature in terms of their relative contribution to (or degree of remoteness from) the particular cost objectives to which
distribution is appropriate. Cost groupings should be established considering the general guides provided in subsection c of this
section. Each such pool or cost grouping should then be distributed individually to the related cost objectives, using the
distribution base or method most appropriate in light of the guidelines set forth in subsection d of this section.

c. General considerations on cost groupings. The extent to which separate cost groupings and selective distribution would
be appropriate at an institution is a matter of judgment to be determined on a case-by-case basis. Typical situations which may
warrant the establishment of two or more separate cost groupings (based on account classification or analysis) within an
indirect (F&A) cost category include but are not limited to the following:

(1) If certain items or categories of expense relate solely to one of the major functions of the institution or to less than all
functions, such expenses should be set aside as a separate cost grouping for direct assignment or selective allocation in
accordance with the guides provided in subsections b and d.

(2) If any types of expense ordinarily treated as general administration or departmental administration are charged to
Federal awards as direct costs, expenses applicable to other activities of the institution when incurred for the same purposes in
like circumstances must, through separate cost groupings, be excluded from the indirect (F&A) costs allocable to those Federal
awards and included in the direct cost of other activities for cost allocation purposes.

(3) If it is determined that certain expenses are for the support of a service unit or facility whose output is susceptible of
measurement on a workload or other quantitative basis, such expenses should be set aside as a separate cost grouping for
distribution on such basis to organized research, instructional, and other activities at the institution or within the department.

(4) If activities provide their own purchasing, personnel administration, building maintenance or similar service, the
distribution of general administration and general expenses, or operation and maintenance expenses to such activities should
be accomplished through cost groupings which include only that portion of central indirect (F&A) costs (such as for overall
management) which are properly allocable to such activities.

(5) If the institution elects to treat fringe benefits as indirect (F&A) charges, such costs should be set aside as a separate
cost grouping for selective distribution to related cost objectives.

(6) The number of separate cost groupings within a category should be held within practical limits, after taking into
consideration the materiality of the amounts involved and the degree of precision attainable through less selective methods of
distribution.

d. Selection of distribution method.

(1) Actual conditions must be taken into account in selecting the method or base to be used in distributing individual cost
groupings. The essential consideration in selecting a base is that it be the one best suited for assigning the pool of costs to cost
objectives in accordance with benefits derived; with a traceable cause-and-effect relationship; or with logic and reason, where
neither benefit nor a cause-and-effect relationship is determinable.

(2) If a cost grouping can be identified directly with the cost objective benefitted, it should be assigned to that cost
objective.

(3) If the expenses in a cost grouping are more general in nature, the distribution may be based on a cost analysis study
which results in an equitable distribution of the costs. Such cost analysis studies may take into consideration weighting factors,
population, or space occupied if appropriate. Cost analysis studies, however, must (a) be appropriately documented in sufficient
detail for subsequent review by the cognizant agency for indirect costs, (b) distribute the costs to the related cost objectives in
accordance with the relative benefits derived, (c) be statistically sound, (d) be performed specifically at the institution at which
the results are to be used, and (e) be reviewed periodically, but not less frequently than rate negotiations, updated if necessary,
and used consistently. Any assumptions made in the study must be stated and explained. The use of cost analysis studies and
periodic changes in the method of cost distribution must be fully justified.

(4) If a cost analysis study is not performed, or if the study does not result in an equitable distribution of the costs, the
distribution must be made in accordance with the appropriate base cited in Section B, Identification and assignment of indirect
(F&A) costs, unless one of the following conditions is met:



(a) It can be demonstrated that the use of a different base would result in a more equitable allocation of the costs, or that a
more readily available base would not increase the costs charged to Federal awards, or

(b) The institution qualifies for, and elects to use, the simplified method for computing indirect (F&A) cost rates described in
Section D, Simplified method for small institutions.

(5) Notwithstanding subsection (3), effective July 1, 1998, a cost analysis or base other than that in Section B must not be
used to distribute utility or student services costs. Instead, subsections B.4.c Operation and maintenance expenses, may be
used in the recovery of utility costs.

e. Order of distribution.

(1) Indirect (F&A) costs are the broad categories of costs discussed in Section B.1, Definitions of Facilities and
Administration

(2) Depreciation, interest expenses, operation and maintenance expenses, and general administrative and general
expenses should be allocated in that order to the remaining indirect (F&A) cost categories as well as to the major functions and
specialized service facilities of the institution. Other cost categories may be allocated in the order determined to be most
appropriate by the institutions. When cross allocation of costs is made as provided in subsection (3), this order of allocation
does not apply.

(3) Normally an indirect (F&A) cost category will be considered closed once it has been allocated to other cost objectives,
and costs may not be subsequently allocated to it. However, a cross allocation of costs between two or more indirect (F&A) cost
categories may be used if such allocation will result in a more equitable allocation of costs. If a cross allocation is used, an
appropriate modification to the composition of the indirect (F&A) cost categories described in Section B is required.

B. IDENTIFICATION AND ASSIGNMENT OF INDIRECT (F&A) CosTs

1. Definition of Facilities and Administration
See §200.414 Indirect (F&A) costs which provides the basis for these indirect cost requirements.
2. Depreciation

a. The expenses under this heading are the portion of the costs of the institution's buildings, capital improvements to land
and buildings, and equipment which are computed in accordance with §200.436 Depreciation.

b. In the absence of the alternatives provided for in Section A.2.d, Selection of distribution method, the expenses included
in this category must be allocated in the following manner:

(1) Depreciation on buildings used exclusively in the conduct of a single function, and on capital improvements and
equipment used in such buildings, must be assigned to that function.

(2) Depreciation on buildings used for more than one function, and on capital improvements and equipment used in such
buildings, must be allocated to the individual functions performed in each building on the basis of usable square feet of space,
excluding common areas such as hallways, stairwells, and rest rooms.

(3) Depreciation on buildings, capital improvements and equipment related to space (e.qg., individual rooms, laboratories)
used jointly by more than one function (as determined by the users of the space) must be treated as follows. The cost of each
jointly used unit of space must be allocated to benefitting functions on the basis of:

(a) The employee full-time equivalents (FTEs) or salaries and wages of those individual functions benefitting from the use
of that space; or

(b) Institution-wide employee FTEs or salaries and wages applicable to the benefitting major functions (see Section A.1) of
the institution.

(4) Depreciation on certain capital improvements to land, such as paved parking areas, fences, sidewalks, and the like, not
included in the cost of buildings, must be allocated to user categories of students and employees on a full-time equivalent basis.
The amount allocated to the student category must be assigned to the instruction function of the institution. The amount
allocated to the employee category must be further allocated to the major functions of the institution in proportion to the salaries
and wages of all employees applicable to those functions.

3. Interest



Interest on debt associated with certain buildings, equipment and capital improvements, as defined in §200.449 Interest,
must be classified as an expenditure under the category Facilities. These costs must be allocated in the same manner as the
depreciation on the buildings, equipment and capital improvements to which the interest relates.

4. Operation and Maintenance Expenses

a. The expenses under this heading are those that have been incurred for the administration, supervision, operation,
maintenance, preservation, and protection of the institution's physical plant. They include expenses normally incurred for such
items as janitorial and utility services; repairs and ordinary or normal alterations of buildings, furniture and equipment; care of
grounds; maintenance and operation of buildings and other plant facilities; security; earthquake and disaster preparedness;
environmental safety; hazardous waste disposal; property, liability and all other insurance relating to property; space and capital
leasing; facility planning and management; and central receiving. The operation and maintenance expense category should
also include its allocable share of fringe benefit costs, depreciation, and interest costs.

b. In the absence of the alternatives provided for in Section A.2.d, the expenses included in this category must be allocated
in the same manner as described in subsection 2.b for depreciation.

c. A utility cost adjustment of up to 1.3 percentage points may be included in the negotiated indirect cost rate of the IHE for
organized research, per the computation alternatives in paragraphs (c)(1) and (2) of this section:

(1) Where space is devoted to a single function and metering allows unambiguous measurement of usage related to that
space, costs must be assigned to the function located in that space.

(2) Where space is allocated to different functions and metering does not allow unambiguous measurement of usage by
function, costs must be allocated as follows:

(i) Utilities costs should be apportioned to functions in the same manner as depreciation, based on the calculated
difference between the site or building actual square footage for monitored research laboratory space (site, building, floor, or
room), and a separate calculation prepared by the IHE using the “effective square footage” described in subsection (c)(2)(ii) of
this section.

(i) “Effective square footage” allocated to research laboratory space must be calculated as the actual square footage times
the relative energy utilization index (REUI) posted on the OMB Web site at the time of a rate determination.

A. This index is the ratio of a laboratory energy use index (lab EUI) to the corresponding index for overall average college
or university space (college EUI).

B. In July 2012, values for these two indices (taken respectively from the Lawrence Berkeley Laboratory “Labs for the 21st
Century” benchmarking tool http:/labs21benchmarking.lbl.gov/CompareData.php and the US Department of Energy “Buildings
Energy Databook” and hitp.://buildingsdatabook.eren.doe.gov/CBECS.aspx) were 310 kBtu/sq ft-yr. and 155 kBtu/sq ft-yr., so
that the adjustment ratio is 2.0 by this methodology. To retain currency, OMB will adjust the EUI numbers from time to time (no
more often than annually nor less often than every 5 years), using reliable and publicly disclosed data. Current values of both
the EUls and the REUI will be posted on the OMB Web site.

5. General Administration and General Expenses

a. The expenses under this heading are those that have been incurred for the general executive and administrative offices
of educational institutions and other expenses of a general character which do not relate solely to any major function of the
institution; i.e., solely to (1) instruction, (2) organized research, (3) other sponsored activities, or (4) other institutional activities.
The general administration and general expense category should also include its allocable share of fringe benefit costs,
operation and maintenance expense, depreciation, and interest costs. Examples of general administration and general
expenses include: those expenses incurred by administrative offices that serve the entire university system of which the
institution is a part; central offices of the institution such as the President's or Chancellor's office, the offices for institution-wide
financial management, business services, budget and planning, personnel management, and safety and risk management; the
office of the General Counsel; and the operations of the central administrative management information systems. General
administration and general expenses must not include expenses incurred within non-university-wide deans' offices, academic
departments, organized research units, or similar organizational units. (See subsection 6, Departmental administration
expenses.)

b. In the absence of the alternatives provided for in Section A.2.d, the expenses included in this category must be grouped
first according to common maijor functions of the institution to which they render services or provide benefits. The aggregate
expenses of each group must then be allocated to serviced or benefitted functions on the modified total cost basis. Modified
total costs consist of the same elements as those in Section C.2. When an activity included in this indirect (F&A) cost category



provides a service or product to another institution or organization, an appropriate adjustment must be made to either the
expenses or the basis of allocation or both, to assure a proper allocation of costs.

6. Departmental Administration Expenses

a. The expenses under this heading are those that have been incurred for administrative and supporting services that
benefit common or joint departmental activities or objectives in academic deans' offices, academic departments and divisions,
and organized research units. Organized research units include such units as institutes, study centers, and research centers.
Departmental administration expenses are subject to the following limitations.

(1) Academic deans' offices. Salaries and operating expenses are limited to those attributable to administrative functions.
(2) Academic departments:

(a) Salaries and fringe benefits attributable to the administrative work (including bid and proposal preparation) of faculty
(including department heads) and other professional personnel conducting research and/or instruction, must be allowed at a
rate of 3.6 percent of modified total direct costs. This category does not include professional business or professional
administrative officers. This allowance must be added to the computation of the indirect (F&A) cost rate for major functions in
Section C, Determination and application of indirect (F&A) cost rate or rates; the expenses covered by the allowance must be
excluded from the departmental administration cost pool. No documentation is required to support this allowance.

(b) Other administrative and supporting expenses incurred within academic departments are allowable provided they are
treated consistently in like circumstances. This would include expenses such as the salaries of secretarial and clerical staffs,
the salaries of administrative officers and assistants, travel, office supplies, stockrooms, and the like.

(3) Other fringe benefit costs applicable to the salaries and wages included in subsections (1) and (2) are allowable, as well
as an appropriate share of general administration and general expenses, operation and maintenance expenses, and
depreciation.

(4) Federal agencies may authorize reimbursement of additional costs for department heads and faculty only in exceptional
cases where an institution can demonstrate undue hardship or detriment to project performance.

b. The following guidelines apply to the determination of departmental administrative costs as direct or indirect (F&A) costs.

(1) In developing the departmental administration cost pool, special care should be exercised to ensure that costs incurred
for the same purpose in like circumstances are treated consistently as either direct or indirect (F&A) costs. For example,
salaries of technical staff, laboratory supplies (e.g., chemicals), telephone toll charges, animals, animal care costs, computer
costs, travel costs, and specialized shop costs must be treated as direct costs wherever identifiable to a particular cost
objective. Direct charging of these costs may be accomplished through specific identification of individual costs to benefitting
cost objectives, or through recharge centers or specialized service facilities, as appropriate under the circumstances. See
§8§200.413 Direct costs, paragraph (c) and 200.468 Specialized service facilities.

(2) Items such as office supplies, postage, local telephone costs, and memberships must normally be treated as indirect
(F&A) costs.

c. In the absence of the alternatives provided for in Section A.2.d, the expenses included in this category must be allocated
as follows:

(1) The administrative expenses of the dean's office of each college and school must be allocated to the academic
departments within that college or school on the modified total cost basis.

(2) The administrative expenses of each academic department, and the department's share of the expenses allocated in
subsection (1) must be allocated to the appropriate functions of the department on the modified total cost basis.

7. Sponsored Projects Administration

a. The expenses under this heading are limited to those incurred by a separate organization(s) established primarily to
administer sponsored projects, including such functions as grant and contract administration (Federal and non-Federal), special
security, purchasing, personnel, administration, and editing and publishing of research and other reports. They include the
salaries and expenses of the head of such organization, assistants, and immediate staff, together with the salaries and
expenses of personnel engaged in supporting activities maintained by the organization, such as stock rooms, print shops, and
the like. This category also includes an allocable share of fringe benefit costs, general administration and general expenses,
operation and maintenance expenses, and depreciation. Appropriate adjustments will be made for services provided to other
functions or organizations.



b. In the absence of the alternatives provided for in Section A.2.d, the expenses included in this category must be allocated
to the major functions of the institution under which the sponsored projects are conducted on the basis of the modified total cost
of sponsored projects.

c. An appropriate adjustment must be made to eliminate any duplicate charges to Federal awards when this category
includes similar or identical activities as those included in the general administration and general expense category or other
indirect (F&A) cost items, such as accounting, procurement, or personnel administration.

8. Library Expenses

a. The expenses under this heading are those that have been incurred for the operation of the library, including the cost of
books and library materials purchased for the library, less any items of library income that qualify as applicable credits under
§200.406 Applicable credits. The library expense category should also include the fringe benefits applicable to the salaries and
wages included therein, an appropriate share of general administration and general expense, operation and maintenance
expense, and depreciation. Costs incurred in the purchases of rare books (museum-type books) with no value to Federal
awards should not be allocated to them.

b. In the absence of the alternatives provided for in Section A.2.d, the expenses included in this category must be allocated
first on the basis of primary categories of users, including students, professional employees, and other users.

(1) The student category must consist of full-time equivalent students enrolled at the institution, regardless of whether they
earn credits toward a degree or certificate.

(2) The professional employee category must consist of all faculty members and other professional employees of the
institution, on a full-time equivalent basis. This category may also include post-doctorate fellows and graduate students.

(3) The other users category must consist of a reasonable factor as determined by institutional records to account for all
other users of library facilities.

c. Amount allocated in paragraph b of this section must be assigned further as follows:
(1) The amount in the student category must be assigned to the instruction function of the institution.

(2) The amount in the professional employee category must be assigned to the major functions of the institution in
proportion to the salaries and wages of all faculty members and other professional employees applicable to those functions.

(3) The amount in the other users category must be assigned to the other institutional activities function of the institution.
9. Student Administration and Services

a. The expenses under this heading are those that have been incurred for the administration of student affairs and for
services to students, including expenses of such activities as deans of students, admissions, registrar, counseling and
placement services, student advisers, student health and infirmary services, catalogs, and commencements and convocations.
The salaries of members of the academic staff whose responsibilities to the institution require administrative work that benefits
sponsored projects may also be included to the extent that the portion charged to student administration is determined in
accordance with Subpart E—Cost Principles of this Part. This expense category also includes the fringe benefit costs applicable
to the salaries and wages included therein, an appropriate share of general administration and general expenses, operation and
maintenance, interest expense, and depreciation.

b. In the absence of the alternatives provided for in Section A.2.d, the expenses in this category must be allocated to the
instruction function, and subsequently to Federal awards in that function.

10. Offset for Indirect (F&A) Expenses Otherwise Provided for by the Federal Government

a. The items to be accumulated under this heading are the reimbursements and other payments from the Federal
Government which are made to the institution to support solely, specifically, and directly, in whole or in part, any of the
administrative or service activities described in subsections 2 through 9.

b. The items in this group must be treated as a credit to the affected individual indirect (F&A) cost category before that
category is allocated to benefitting functions.

C. DETERMINATION AND APPLICATION OF INDIRECT (F&A) COST RATE OR RATES

1. Indirect (F&A) Cost Pools



a. (1) Subject to subsection b, the separate categories of indirect (F&A) costs allocated to each major function of the
institution as prescribed in paragraph B of this paragraph C.1 Identification and assignment of indirect (F&A) costs, must be
aggregated and treated as a common pool for that function. The amount in each pool must be divided by the distribution base
described in subsection 2 to arrive at a single indirect (F&A) cost rate for each function.

(2) The rate for each function is used to distribute indirect (F&A) costs to individual Federal awards of that function. Since a
common pool is established for each major function of the institution, a separate indirect (F&A) cost rate would be established
for each of the major functions described in Section A.1 under which Federal awards are carried out.

(3) Each institution's indirect (F&A) cost rate process must be appropriately designed to ensure that Federal sponsors do
not in any way subsidize the indirect (F&A) costs of other sponsors, specifically activities sponsored by industry and foreign
governments. Accordingly, each allocation method used to identify and allocate the indirect (F&A) cost pools, as described in
Sections A.2, Criteria for distribution, and B.2 through B.9, must contain the full amount of the institution's modified total costs or
other appropriate units of measurement used to make the computations. In addition, the final rate distribution base (as defined
in subsection 2) for each major function (organized research, instruction, etc., as described in Section A.1, Major functions of an
institution) must contain all the programs or activities which utilize the indirect (F&A) costs allocated to that major function. At
the time an indirect (F&A) cost proposal is submitted to a cognizant agency for indirect costs, each institution must describe the
process it uses to ensure that Federal funds are not used to subsidize industry and foreign government funded programs.

b. In some instances a single rate basis for use across the board on all work within a major function at an institution may
not be appropriate. A single rate for research, for example, might not take into account those different environmental factors
and other conditions which may affect substantially the indirect (F&A) costs applicable to a particular segment of research at the
institution. A particular segment of research may be that performed under a single sponsored agreement or it may consist of
research under a group of Federal awards performed in a common environment. The environmental factors are not limited to
the physical location of the work. Other important factors are the level of the administrative support required, the nature of the
facilities or other resources employed, the scientific disciplines or technical skills involved, the organizational arrangements
used, or any combination thereof. If a particular segment of a sponsored agreement is performed within an environment which
appears to generate a significantly different level of indirect (F&A) costs, provisions should be made for a separate indirect
(F&A) cost pool applicable to such work. The separate indirect (F&A) cost pool should be developed during the regular course
of the rate determination process and the separate indirect (F&A) cost rate resulting therefrom should be utilized; provided it is
determined that (1) such indirect (F&A) cost rate differs significantly from that which would have been obtained under
subsection a, and (2) the volume of work to which such rate would apply is material in relation to other Federal awards at the
institution.

2. The Distribution Basis

Indirect (F&A) costs must be distributed to applicable Federal awards and other benefitting activities within each major
function (see section A.1, Major functions of an institution) on the basis of modified total direct costs (MTDC), consisting of all
salaries and wages, fringe benefits, materials and supplies, services, travel, and up to the first $25,000 of each subaward
(regardless of the period covered by the subaward). MTDC is defined in §200.68 Modified Total Direct Cost (MTDC). For this
purpose, an indirect (F&A) cost rate should be determined for each of the separate indirect (F&A) cost pools developed
pursuant to subsection 1. The rate in each case should be stated as the percentage which the amount of the particular indirect
(F&A) cost pool is of the modified total direct costs identified with such pool.

3. Negotiated Lump Sum for Indirect (F&A) Costs

A negotiated fixed amount in lieu of indirect (F&A) costs may be appropriate for self-contained, off-campus, or primarily
subcontracted activities where the benefits derived from an institution's indirect (F&A) services cannot be readily determined.
Such negotiated indirect (F&A) costs will be treated as an offset before allocation to instruction, organized research, other
sponsored activities, and other institutional activities. The base on which such remaining expenses are allocated should be
appropriately adjusted.

4. Predetermined Rates for Indirect (F&A) Costs

Public Law 87-638 (76 Stat. 437) as amended (41 U.S.C. 4708) authorizes the use of predetermined rates in determining
the “indirect costs” (indirect (F&A) costs) applicable under research agreements with educational institutions. The stated
objectives of the law are to simplify the administration of cost-type research and development contracts (including grants) with
educational institutions, to facilitate the preparation of their budgets, and to permit more expeditious closeout of such contracts
when the work is completed. In view of the potential advantages offered by this procedure, negotiation of predetermined rates
for indirect (F&A) costs for a period of two to four years should be the norm in those situations where the cost experience and
other pertinent facts available are deemed sufficient to enable the parties involved to reach an informed judgment as to the
probable level of indirect (F&A) costs during the ensuing accounting periods.

5. Negotiated Fixed Rates and Carry-Forward Provisions



When a fixed rate is negotiated in advance for a fiscal year (or other time period), the over- or under-recovery for that year
may be included as an adjustment to the indirect (F&A) cost for the next rate negotiation. When the rate is negotiated before the
carry-forward adjustment is determined, the carry-forward amount may be applied to the next subsequent rate negotiation.
When such adjustments are to be made, each fixed rate negotiated in advance for a given period will be computed by applying
the expected indirect (F&A) costs allocable to Federal awards for the forecast period plus or minus the carry-forward adjustment
(over- or under-recovery) from the prior period, to the forecast distribution base. Unrecovered amounts under lump-sum
agreements or cost-sharing provisions of prior years must not be carried forward for consideration in the new rate negotiation.
There must, however, be an advance understanding in each case between the institution and the cognizant agency for indirect
costs as to whether these differences will be considered in the rate negotiation rather than making the determination after the
differences are known. Further, institutions electing to use this carry-forward provision may not subsequently change without
prior approval of the cognizant agency for indirect costs. In the event that an institution returns to a post-determined rate, any
over- or under-recovery during the period in which negotiated fixed rates and carry-forward provisions were followed will be
included in the subsequent post-determined rates. Where multiple rates are used, the same procedure will be applicable for
determining each rate.

6. Provisional and Final Rates for Indirect (F&A) Costs

Where the cognizant agency for indirect costs determines that cost experience and other pertinent facts do not justify the
use of predetermined rates, or a fixed rate with a carry-forward, or if the parties cannot agree on an equitable rate, a provisional
rate must be established. To prevent substantial overpayment or underpayment, the provisional rate may be adjusted by the
cognizant agency for indirect costs during the institution's fiscal year. Predetermined or fixed rates may replace provisional rates
at any time prior to the close of the institution's fiscal year. If a provisional rate is not replaced by a predetermined or fixed rate
prior to the end of the institution's fiscal year, a final rate will be established and upward or downward adjustments will be made
based on the actual allowable costs incurred for the period involved.

7. Fixed Rates for the Life of the Sponsored Agreement

7. Except as provided in paragraph (c)(1) of §200.414 Indirect (F&A) costs, Federal agencies must use the negotiated rates
in effect at the time of the initial award throughout the life of the Federal award. Award levels for Federal awards may not be
adjusted in future years as a result of changes in negotiated rates. “Negotiated rates” per the rate agreement include final, fixed,
and predetermined rates and exclude provisional rates. “Life” for the purpose of this subsection means each competitive
segment of a project. A competitive segment is a period of years approved by the Federal awarding agency at the time of the
Federal award. If negotiated rate agreements do not extend through the life of the Federal award at the time of the initial award,
then the negotiated rate for the last year of the Federal award must be extended through the end of the life of the Federal
award.

b. Except as provided in §200.414 Indirect (F&A) costs, when an educational institution does not have a negotiated rate
with the Federal Government at the time of an award (because the educational institution is a new recipient or the parties
cannot reach agreement on a rate), the provisional rate used at the time of the award must be adjusted once a rate is
negotiated and approved by the cognizant agency for indirect costs.

8. Limitation on Reimbursement of Administrative Costs

a. Notwithstanding the provisions of subsection C.1.a, the administrative costs charged to Federal awards awarded or
amended (including continuation and renewal awards) with effective dates beginning on or after the start of the institution's first
fiscal year which begins on or after October 1, 1991, must be limited to 26% of modified total direct costs (as defined in
subsection 2) for the total of General Administration and General Expenses, Departmental Administration, Sponsored Projects
Administration, and Student Administration and Services (including their allocable share of depreciation, interest costs,
operation and maintenance expenses, and fringe benefits costs, as provided by Section B, Identification and assignment of
indirect (F&A) costs, and all other types of expenditures not listed specifically under one of the subcategories of facilities in
Section B.

b. Institutions should not change their accounting or cost allocation methods if the effect is to change the charging of a
particular type of cost from F&A to direct, or to reclassify costs, or increase allocations from the administrative pools identified in
paragraph B.1 of this Appendix to the other F&A cost pools or fringe benefits. Cognizant agencies for indirect cost are
authorized to allow changes where an institution's charging practices are at variance with acceptable practices followed by a
substantial majority of other institutions.

9. Alternative Method for Administrative Costs

a. Notwithstanding the provisions of subsection C.1.a, an institution may elect to claim a fixed allowance for the
“Administration” portion of indirect (F&A) costs. The allowance could be either 24% of modified total direct costs or a
percentage equal to 95% of the most recently negotiated fixed or predetermined rate for the cost pools included under
“Administration” as defined in Section B.1, whichever is less. Under this alternative, no cost proposal need be prepared for the



“Administration” portion of the indirect (F&A) cost rate nor is further identification or documentation of these costs required (see
subsection c). Where a negotiated indirect (F&A) cost agreement includes this alternative, an institution must make no further
charges for the expenditure categories described in Section B.5, General administration and general expenses, Section B.6,
Departmental administration expenses, Section B.7, Sponsored projects administration, and Section B.9, Student
administration and services.

b. In negotiations of rates for subsequent periods, an institution that has elected the option of subsection a may continue to
exercise it at the same rate without further identification or documentation of costs.

c. If an institution elects to accept a threshold rate as defined in subsection a of this section, it is not required to perform a
detailed analysis of its administrative costs. However, in order to compute the facilities components of its indirect (F&A) cost
rate, the institution must reconcile its indirect (F&A) cost proposal to its financial statements and make appropriate adjustments
and reclassifications to identify the costs of each major function as defined in Section A.1, as well as to identify and allocate the
facilities components. Administrative costs that are not identified as such by the institution's accounting system (such as those
incurred in academic departments) will be classified as instructional costs for purposes of reconciling indirect (F&A) cost
proposals to financial statements and allocating facilities costs.

10. Individual Rate Components

In order to provide mutually agreed-upon information for management purposes, each indirect (F&A) cost rate negotiation
or determination must include development of a rate for each indirect (F&A) cost pool as well as the overall indirect (F&A) cost
rate.

11. Negotiation and Approval of Indirect (F&A) Rate
a. Cognizant agency for indirect costs is defined in Subpart A—Acronyms and Definitions.

(1) Cost negotiation cognizance is assigned to the Department of Health and Human Services (HHS) or the Department of
Defense's Office of Naval Research (DOD), normally depending on which of the two agencies (HHS or DOD) provides more
funds to the educational institution for the most recent three years. Information on funding must be derived from relevant data
gathered by the National Science Foundation. In cases where neither HHS nor DOD provides Federal funding to an educational
institution, the cognizant agency for indirect costs assignment must default to HHS. Notwithstanding the method for cognizance
determination described in this section, other arrangements for cognizance of a particular educational institution may also be
based in part on the types of research performed at the educational institution and must be decided based on mutual
agreement between HHS and DOD. Where a non-Federal entity only receives funds as a subrecipient, see §200.331
Requirements for pass-through entities.

(2) After cognizance is established, it must continue for a five-year period.
b. Acceptance of rates. See §200.414 Indirect (F&A) costs.

c. Correcting deficiencies. The cognizant agency for indirect costs must negotiate changes needed to correct systems
deficiencies relating to accountability for Federal awards. Cognizant agencies for indirect costs must address the concerns of
other affected agencies, as appropriate, and must negotiate special rates for Federal agencies that are required to limit
recovery of indirect costs by statute.

d. Resolving questioned costs. The cognizant agency for indirect costs must conduct any necessary negotiations with an
educational institution regarding amounts questioned by audit that are due the Federal Government related to costs covered by
a negotiated agreement.

e. Reimbursement. Reimbursement to cognizant agencies for indirect costs for work performed under this Part may be
made by reimbursement billing under the Economy Act, 31 U.S.C. 1535.

f. Procedure for establishing facilities and administrative rates must be established by one of the following methods:

(1) Formal negotiation. The cognizant agency for indirect costs is responsible for negotiating and approving rates for an
educational institution on behalf of all Federal agencies. Federal awarding agencies that do not have cognizance for indirect
costs must notify the cognizant agency for indirect costs of specific concerns (i.e., a need to establish special cost rates) which
could affect the negotiation process. The cognizant agency for indirect costs must address the concerns of all interested
agencies, as appropriate. A pre-negotiation conference may be scheduled among all interested agencies, if necessary. The
cognizant agency for indirect costs must then arrange a negotiation conference with the educational institution.

(2) Other than formal negotiation. The cognizant agency for indirect costs and educational institution may reach an
agreement on rates without a formal negotiation conference; for example, through correspondence or use of the simplified
method described in this section D of this Appendix.



g. Formalizing determinations and agreements. The cognizant agency for indirect costs must formalize all determinations
or agreements reached with an educational institution and provide copies to other agencies having an interest. Determinations
should include a description of any adjustments, the actual amount, both dollar and percentage adjusted, and the reason for
making adjustments.

h. Disputes and disagreements. Where the cognizant agency for indirect costs is unable to reach agreement with an
educational institution with regard to rates or audit resolution, the appeal system of the cognizant agency for indirect costs must
be followed for resolution of the disagreement.

12. Standard Format for Submission

For facilities and administrative (indirect (F&A)) rate proposals, educational institutions must use the standard format,
shown in section E of this appendix, to submit their indirect (F&A) rate proposal to the cognizant agency for indirect costs. The
cognizant agency for indirect costs may, on an institution-by-institution basis, grant exceptions from all or portions of Part Il of
the standard format requirement. This requirement does not apply to educational institutions that use the simplified method for
calculating indirect (F&A) rates, as described in Section D of this Appendix.

As provided in section C.10 of this appendix, each F&A cost rate negotiation or determination must include development of
a rate for each F&A cost pool as well as the overall F&A rate.

D. SIMPLIFIED METHOD FOR SMALL INSTITUTIONS

1. General

a. Where the total direct cost of work covered by this Part at an institution does not exceed $10 million in a fiscal year, the
simplified procedure described in subsections 2 or 3 may be used in determining allowable indirect (F&A) costs. Under this
simplified procedure, the institution's most recent annual financial report and immediately available supporting information must
be utilized as a basis for determining the indirect (F&A) cost rate applicable to all Federal awards. The institution may use either
the salaries and wages (see subsection 2) or modified total direct costs (see subsection 3) as the distribution basis.

b. The simplified procedure should not be used where it produces results which appear inequitable to the Federal
Government or the institution. In any such case, indirect (F&A) costs should be determined through use of the regular
procedure.

2. Simplified Procedure—Salaries and Wages Base
a. Establish the total amount of salaries and wages paid to all employees of the institution.

b. Establish an indirect (F&A) cost pool consisting of the expenditures (exclusive of capital items and other costs
specifically identified as unallowable) which customarily are classified under the following titles or their equivalents:

(1) General administration and general expenses (exclusive of costs of student administration and services, student
activities, student aid, and scholarships).

(2) Operation and maintenance of physical plant and depreciation (after appropriate adjustment for costs applicable to
other institutional activities).

(3) Library.

(4) Department administration expenses, which will be computed as 20 percent of the salaries and expenses of deans and
heads of departments.

In those cases where expenditures classified under subsection (1) have previously been allocated to other institutional
activities, they may be included in the indirect (F&A) cost pool. The total amount of salaries and wages included in the indirect
(F&A) cost pool must be separately identified.

c. Establish a salary and wage distribution base, determined by deducting from the total of salaries and wages as
established in subsection a from the amount of salaries and wages included under subsection b.

d. Establish the indirect (F&A) cost rate, determined by dividing the amount in the indirect (F&A) cost pool, subsection b, by
the amount of the distribution base, subsection c.

e. Apply the indirect (F&A) cost rate to direct salaries and wages for individual agreements to determine the amount of
indirect (F&A) costs allocable to such agreements.

3. Simplified Procedure—Modified Total Direct Cost Base



a. Establish the total costs incurred by the institution for the base period.

b. Establish an indirect (F&A) cost pool consisting of the expenditures (exclusive of capital items and other costs
specifically identified as unallowable) which customarily are classified under the following titles or their equivalents:

(1) General administration and general expenses (exclusive of costs of student administration and services, student
activities, student aid, and scholarships).

(2) Operation and maintenance of physical plant and depreciation (after appropriate adjustment for costs applicable to
other institutional activities).

(3) Library.

(4) Department administration expenses, which will be computed as 20 percent of the salaries and expenses of deans and
heads of departments. In those cases where expenditures classified under subsection (1) have previously been allocated to
other institutional activities, they may be included in the indirect (F&A) cost pool. The modified total direct costs amount
included in the indirect (F&A) cost pool must be separately identified.

c. Establish a modified total direct cost distribution base, as defined in Section C.2, The distribution basis, that consists of
all institution's direct functions.

d. Establish the indirect (F&A) cost rate, determined by dividing the amount in the indirect (F&A) cost pool, subsection b, by
the amount of the distribution base, subsection c.

e. Apply the indirect (F&A) cost rate to the modified total direct costs for individual agreements to determine the amount of
indirect (F&A) costs allocable to such agreements.

E. DOCUMENTATION REQUIREMENTS

The standard format for documentation requirements for indirect (indirect (F&A)) rate proposals for claiming costs under
the regular method is available on the OMB Web site here: http://www.whitehouse.gov/omb/grants__forms.

F. CERTIFICATION

1. Certification of Charges

To assure that expenditures for Federal awards are proper and in accordance with the agreement documents and
approved project budgets, the annual and/or final fiscal reports or vouchers requesting payment under the agreements will
include a certification, signed by an authorized official of the university, which reads “By signing this report, | certify to the best of
my knowledge and belief that the report is true, complete, and accurate, and the expenditures, disbursements and cash
receipts are for the purposes and intent set forth in the award documents. | am aware that any false, fictitious, or fraudulent
information, or the omission of any material fact, may subject me to criminal, civil or administrative penalties for fraud, false
statements, false claims or otherwise. (U.S. Code, Title 18, Section 1001 and Title 31, Sections 3729-3733 and 3801-3812)".

2. Certification of Indirect (F&A) Costs

a. Policy. Cognizant agencies must not accept a proposed indirect cost rate unless such costs have been certified by the
educational institution using the Certificate of indirect (F&A) Costs set forth in subsection F.2.c

b. The certificate must be signed on behalf of the institution by the chief financial officer or an individual designated by an
individual at a level no lower than vice president or chief financial officer.

An indirect (F&A) cost rate is not binding upon the Federal Government if the most recent required proposal from the
institution has not been certified. Where it is necessary to establish indirect (F&A) cost rates, and the institution has not
submitted a certified proposal for establishing such rates in accordance with the requirements of this section, the Federal
Government must unilaterally establish such rates. Such rates may be based upon audited historical data or such other data
that have been furnished to the cognizant agency for indirect costs and for which it can be demonstrated that all unallowable
costs have been excluded. When indirect (F&A) cost rates are unilaterally established by the Federal Government because of
failure of the institution to submit a certified proposal for establishing such rates in accordance with this section, the rates
established will be set at a level low enough to ensure that potentially unallowable costs will not be reimbursed.

c. Certificate. The certificate required by this section must be in the following form:
CERTIFICATE OF INDIRECT (F&A) CosTs

This is to certify that to the best of my knowledge and belief:



(1) I have reviewed the indirect (F&A) cost proposal submitted herewith;

(2) All costs included in this proposal [identify date] to establish billing or final indirect (F&A) costs rate for [identify period
covered by rate] are allowable in accordance with the requirements of the Federal agreement(s) to which they apply and with
the cost principles applicable to those agreements.

(3) This proposal does not include any costs which are unallowable under applicable cost principles such as (without
limitation): public relations costs, contributions and donations, entertainment costs, fines and penalties, lobbying costs, and
defense of fraud proceedings; and

(4) Al costs included in this proposal are properly allocable to Federal agreements on the basis of a beneficial or causal
relationship between the expenses incurred and the agreements to which they are allocated in accordance with applicable
requirements.

| declare that the foregoing is true and correct.
Institution of Higher Education:

Signature:

Name of Official:

Title:

Date of Execution:
[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75888, Dec. 19, 2014; 80 FR 54409, Sept. 10, 2015]
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Appendix IV to Part 200—Indirect (F&A) Costs Identification and Assignment, and Rate Determination for Nonprofit
Organizations

A. GENERAL

1. Indirect costs are those that have been incurred for common or joint objectives and cannot be readily identified with a
particular final cost objective. Direct cost of minor amounts may be treated as indirect costs under the conditions described in
§200.413 Direct costs paragraph (d) of this Part. After direct costs have been determined and assigned directly to awards or
other work as appropriate, indirect costs are those remaining to be allocated to benefitting cost objectives. A cost may not be
allocated to a Federal award as an indirect cost if any other cost incurred for the same purpose, in like circumstances, has been
assigned to a Federal award as a direct cost.

2. “Major nonprofit organizations” are defined in paragraph (a) of §200.414 Indirect (F&A) costs. See indirect cost rate
reporting requirements in sections B.2.e and B.3.g of this Appendix.

B. ALLOCATION OF INDIRECT COSTS AND DETERMINATION OF INDIRECT COST RATES

1. General

a. If a nonprofit organization has only one major function, or where all its major functions benefit from its indirect costs to
approximately the same degree, the allocation of indirect costs and the computation of an indirect cost rate may be
accomplished through simplified allocation procedures, as described in section B.2 of this Appendix.

b. If an organization has several major functions which benefit from its indirect costs in varying degrees, allocation of
indirect costs may require the accumulation of such costs into separate cost groupings which then are allocated individually to
benefitting functions by means of a base which best measures the relative degree of benefit. The indirect costs allocated to
each function are then distributed to individual Federal awards and other activities included in that function by means of an
indirect cost rate(s).

c. The determination of what constitutes an organization's major functions will depend on its purpose in being; the types of
services it renders to the public, its clients, and its members; and the amount of effort it devotes to such activities as
fundraising, public information and membership activities.

d. Specific methods for allocating indirect costs and computing indirect cost rates along with the conditions under which
each method should be used are described in section B.2 through B.5 of this Appendix.

e. The base period for the allocation of indirect costs is the period in which such costs are incurred and accumulated for
allocation to work performed in that period. The base period normally should coincide with the organization's fiscal year but, in



any event, must be so selected as to avoid inequities in the allocation of the costs.
2. Simplified Allocation Method

a. Where an organization's major functions benefit from its indirect costs to approximately the same degree, the allocation
of indirect costs may be accomplished by (i) separating the organization's total costs for the base period as either direct or
indirect, and (ii) dividing the total allowable indirect costs (net of applicable credits) by an equitable distribution base. The result
of this process is an indirect cost rate which is used to distribute indirect costs to individual Federal awards. The rate should be
expressed as the percentage which the total amount of allowable indirect costs bears to the base selected. This method should
also be used where an organization has only one major function encompassing a number of individual projects or activities, and
may be used where the level of Federal awards to an organization is relatively small.

b. Both the direct costs and the indirect costs must exclude capital expenditures and unallowable costs. However,
unallowable costs which represent activities must be included in the direct costs under the conditions described in §200.413
Direct costs, paragraph (e) of this Part.

c. The distribution base may be total direct costs (excluding capital expenditures and other distorting items, such as
subawards for $25,000 or more), direct salaries and wages, or other base which results in an equitable distribution. The
distribution base must exclude participant support costs as defined in §200.75 Participant support costs.

d. Except where a special rate(s) is required in accordance with section B.5 of this Appendix, the indirect cost rate
developed under the above principles is applicable to all Federal awards of the organization. If a special rate(s) is required,
appropriate modifications must be made in order to develop the special rate(s).

e. For an organization that receives more than $10 million in direct Federal funding in a fiscal year, a breakout of the
indirect cost component into two broad categories, Facilities and Administration as defined in paragraph (a) of §200.414 Indirect
(F&A) costs, is required. The rate in each case must be stated as the percentage which the amount of the particular indirect
cost category (i.e., Facilities or Administration) is of the distribution base identified with that category.

3. Multiple Allocation Base Method

a. General. Where an organization's indirect costs benefit its major functions in varying degrees, indirect costs must be
accumulated into separate cost groupings, as described in subparagraph b. Each grouping must then be allocated individually
to benefitting functions by means of a base which best measures the relative benefits. The default allocation bases by cost pool
are described in section B.3.c of this Appendix.

b. Identification of indirect costs. Cost groupings must be established so as to permit the allocation of each grouping on the
basis of benefits provided to the major functions. Each grouping must constitute a pool of expenses that are of like character in
terms of functions they benefit and in terms of the allocation base which best measures the relative benefits provided to each
function. The groupings are classified within the two broad categories: “Facilities” and “Administration,” as described in section
A.3 of this Appendix. The indirect cost pools are defined as follows:

(1) Depreciation. The expenses under this heading are the portion of the costs of the organization's buildings, capital
improvements to land and buildings, and equipment which are computed in accordance with §200.436 Depreciation.

(2) Interest. Interest on debt associated with certain buildings, equipment and capital improvements are computed in
accordance with §200.449 Interest.

(3) Operation and maintenance expenses. The expenses under this heading are those that have been incurred for the
administration, operation, maintenance, preservation, and protection of the organization's physical plant. They include
expenses normally incurred for such items as: janitorial and utility services; repairs and ordinary or normal alterations of
buildings, furniture and equipment; care of grounds; maintenance and operation of buildings and other plant facilities; security;
earthquake and disaster preparedness; environmental safety; hazardous waste disposal; property, liability and other insurance
relating to property; space and capital leasing; facility planning and management; and central receiving. The operation and
maintenance expenses category must also include its allocable share of fringe benefit costs, depreciation, and interest costs.

(4) General administration and general expenses. The expenses under this heading are those that have been incurred for
the overall general executive and administrative offices of the organization and other expenses of a general nature which do not
relate solely to any major function of the organization. This category must also include its allocable share of fringe benefit costs,
operation and maintenance expense, depreciation, and interest costs. Examples of this category include central offices, such as
the director's office, the office of finance, business services, budget and planning, personnel, safety and risk management,
general counsel, management information systems, and library costs.

In developing this cost pool, special care should be exercised to ensure that costs incurred for the same purpose in like
circumstances are treated consistently as either direct or indirect costs. For example, salaries of technical staff, project



supplies, project publication, telephone toll charges, computer costs, travel costs, and specialized services costs must be
treated as direct costs wherever identifiable to a particular program. The salaries and wages of administrative and pooled
clerical staff should normally be treated as indirect costs. Direct charging of these costs may be appropriate as described in
§200.413 Direct Costs. Items such as office supplies, postage, local telephone costs, periodicals and memberships should
normally be treated as indirect costs.

c. Allocation bases. Actual conditions must be taken into account in selecting the base to be used in allocating the
expenses in each grouping to benefitting functions. The essential consideration in selecting a method or a base is that it is the
one best suited for assigning the pool of costs to cost objectives in accordance with benefits derived; a traceable cause and
effect relationship; or logic and reason, where neither the cause nor the effect of the relationship is determinable. When an
allocation can be made by assignment of a cost grouping directly to the function benefitted, the allocation must be made in that
manner. When the expenses in a cost grouping are more general in nature, the allocation must be made through the use of a
selected base which produces results that are equitable to both the Federal Government and the organization. The distribution
must be made in accordance with the bases described herein unless it can be demonstrated that the use of a different base
would result in a more equitable allocation of the costs, or that a more readily available base would not increase the costs
charged to Federal awards. The results of special cost studies (such as an engineering utility study) must not be used to
determine and allocate the indirect costs to Federal awards.

(1) Depreciation. Depreciation expenses must be allocated in the following manner:

(a) Depreciation on buildings used exclusively in the conduct of a single function, and on capital improvements and
equipment used in such buildings, must be assigned to that function.

(b) Depreciation on buildings used for more than one function, and on capital improvements and equipment used in such
buildings, must be allocated to the individual functions performed in each building on the basis of usable square feet of space,
excluding common areas, such as hallways, stairwells, and restrooms.

(c) Depreciation on buildings, capital improvements and equipment related space (e.g., individual rooms, and laboratories)
used jointly by more than one function (as determined by the users of the space) must be treated as follows. The cost of each
jointly used unit of space must be allocated to the benefitting functions on the basis of:

(i) the employees and other users on a full-time equivalent (FTE) basis or salaries and wages of those individual functions
benefitting from the use of that space; or

(i) organization-wide employee FTEs or salaries and wages applicable to the benefitting functions of the organization.

(d) Depreciation on certain capital improvements to land, such as paved parking areas, fences, sidewalks, and the like, not
included in the cost of buildings, must be allocated to user categories on a FTE basis and distributed to major functions in
proportion to the salaries and wages of all employees applicable to the functions.

(2) Interest. Interest costs must be allocated in the same manner as the depreciation on the buildings, equipment and
capital equipment to which the interest relates.

(3) Operation and maintenance expenses. Operation and maintenance expenses must be allocated in the same manner as
the depreciation.

(4) General administration and general expenses. General administration and general expenses must be allocated to
benefitting functions based on modified total costs (MTC). The MTC is the modified total direct costs (MTDC), as described in
Subpart A—Acronyms and Definitions of Part 200, plus the allocated indirect cost proportion. The expenses included in this
category could be grouped first according to major functions of the organization to which they render services or provide
benefits. The aggregate expenses of each group must then be allocated to benefitting functions based on MTC.

d. Order of distribution.

(1) Indirect cost categories consisting of depreciation, interest, operation and maintenance, and general administration and
general expenses must be allocated in that order to the remaining indirect cost categories as well as to the major functions of
the organization. Other cost categories should be allocated in the order determined to be most appropriate by the organization.
This order of allocation does not apply if cross allocation of costs is made as provided in section B.3.d.2 of this Appendix.

(2) Normally, an indirect cost category will be considered closed once it has been allocated to other cost objectives, and
costs must not be subsequently allocated to it. However, a cross allocation of costs between two or more indirect costs
categories could be used if such allocation will result in a more equitable allocation of costs. If a cross allocation is used, an
appropriate modification to the composition of the indirect cost categories is required.



e. Application of indirect cost rate or rates. Except where a special indirect cost rate(s) is required in accordance with
section B.5 of this Appendix, the separate groupings of indirect costs allocated to each major function must be aggregated and
treated as a common pool for that function. The costs in the common pool must then be distributed to individual Federal awards
included in that function by use of a single indirect cost rate.

f. Distribution basis. Indirect costs must be distributed to applicable Federal awards and other benefitting activities within
each maijor function on the basis of MTDC (see definition in §200.68 Modified Total Direct Cost (MTDC) of Part 200.

g. Individual Rate Components. An indirect cost rate must be determined for each separate indirect cost pool developed.
The rate in each case must be stated as the percentage which the amount of the particular indirect cost pool is of the
distribution base identified with that pool. Each indirect cost rate negotiation or determination agreement must include
development of the rate for each indirect cost pool as well as the overall indirect cost rate. The indirect cost pools must be
classified within two broad categories: “Facilities” and “Administration,” as described paragraph (a) of §200.414 Indirect (F&)
costs.

4. Direct Allocation Method

a. Some nonprofit organizations treat all costs as direct costs except general administration and general expenses. These
organizations generally separate their costs into three basic categories: (i) General administration and general expenses, (ii)
fundraising, and (iii) other direct functions (including projects performed under Federal awards). Joint costs, such as
depreciation, rental costs, operation and maintenance of facilities, telephone expenses, and the like are prorated individually as
direct costs to each category and to each Federal award or other activity using a base most appropriate to the particular cost
being prorated.

b. This method is acceptable, provided each joint cost is prorated using a base which accurately measures the benefits
provided to each Federal award or other activity. The bases must be established in accordance with reasonable criteria, and be
supported by current data. This method is compatible with the Standards of Accounting and Financial Reporting for Voluntary
Health and Welfare Organizations issued jointly by the National Health Council, Inc., the National Assembly of Voluntary Health
and Social Welfare Organizations, and the United Way of America.

c. Under this method, indirect costs consist exclusively of general administration and general expenses. In all other
respects, the organization's indirect cost rates must be computed in the same manner as that described in section B.2
Simplified allocation method of this Appendix.

5. Special Indirect Cost Rates

In some instances, a single indirect cost rate for all activities of an organization or for each major function of the
organization may not be appropriate, since it would not take into account those different factors which may substantially affect
the indirect costs applicable to a particular segment of work. For this purpose, a particular segment of work may be that
performed under a single Federal award or it may consist of work under a group of Federal awards performed in a common
environment. These factors may include the physical location of the work, the level of administrative support required, the
nature of the facilities or other resources employed, the scientific disciplines or technical skills involved, the organizational
arrangements used, or any combination thereof. When a particular segment of work is performed in an environment which
appears to generate a significantly different level of indirect costs, provisions should be made for a separate indirect cost pool
applicable to such work. The separate indirect cost pool should be developed during the course of the regular allocation
process, and the separate indirect cost rate resulting therefrom should be used, provided it is determined that (i) the rate differs
significantly from that which would have been obtained under sections B.2, B.3, and B.4 of this Appendix, and (ii) the volume of
work to which the rate would apply is material.

C. NEGOTIATION AND APPROVAL OF INDIRECT COST RATES
1. Definitions
As used in this section, the following terms have the meanings set forth in this section:

a. Cognizant agency for indirect costs means the Federal agency responsible for negotiating and approving indirect cost
rates for a nonprofit organization on behalf of all Federal agencies.

b. Predetermined rate means an indirect cost rate, applicable to a specified current or future period, usually the
organization's fiscal year. The rate is based on an estimate of the costs to be incurred during the period. A predetermined rate
is not subject to adjustment.

c. Fixed rate means an indirect cost rate which has the same characteristics as a predetermined rate, except that the
difference between the estimated costs and the actual costs of the period covered by the rate is carried forward as an
adjustment to the rate computation of a subsequent period.



d. Final rate means an indirect cost rate applicable to a specified past period which is based on the actual costs of the
period. A final rate is not subject to adjustment.

e. Provisional rate or billing rate means a temporary indirect cost rate applicable to a specified period which is used for
funding, interim reimbursement, and reporting indirect costs on Federal awards pending the establishment of a final rate for the
period.

f. Indirect cost proposal means the documentation prepared by an organization to substantiate its claim for the
reimbursement of indirect costs. This proposal provides the basis for the review and negotiation leading to the establishment of
an organization's indirect cost rate.

g. Cost objective means a function, organizational subdivision, contract, Federal award, or other work unit for which cost
data are desired and for which provision is made to accumulate and measure the cost of processes, projects, jobs and
capitalized projects.

2. Negotiation and Approval of Rates

a. Unless different arrangements are agreed to by the Federal agencies concerned, the Federal agency with the largest
dollar value of Federal awards with an organization will be designated as the cognizant agency for indirect costs for the
negotiation and approval of the indirect cost rates and, where necessary, other rates such as fringe benefit and computer
charge-out rates. Once an agency is assigned cognizance for a particular nonprofit organization, the assignment will not be
changed unless there is a shift in the dollar volume of the Federal awards to the organization for at least three years. All
concerned Federal agencies must be given the opportunity to participate in the negotiation process but, after a rate has been
agreed upon, it will be accepted by all Federal agencies. When a Federal agency has reason to believe that special operating
factors affecting its Federal awards necessitate special indirect cost rates in accordance with section B.5 of this Appendix, it
will, prior to the time the rates are negotiated, notify the cognizant agency for indirect costs. (See also §200.414 Indirect (F&A)
costs of Part 200.) Where a non-Federal entity only receives funds as a subrecipient, see the requirements of §200.331
Requirements for pass-through entities.

b. Except as otherwise provided in §200.414 Indirect (F&A) costs paragraph (f) of this Part, a nonprofit organization which
has not previously established an indirect cost rate with a Federal agency must submit its initial indirect cost proposal
immediately after the organization is advised that a Federal award will be made and, in no event, later than three months after
the effective date of the Federal award.

c. Unless approved by the cognizant agency for indirect costs in accordance with §200.414 Indirect (F&A) costs paragraph
(g) of this Part, organizations that have previously established indirect cost rates must submit a new indirect cost proposal to
the cognizant agency for indirect costs within six months after the close of each fiscal year.

d. A predetermined rate may be negotiated for use on Federal awards where there is reasonable assurance, based on past
experience and reliable projection of the organization's costs, that the rate is not likely to exceed a rate based on the
organization's actual costs.

e. Fixed rates may be negotiated where predetermined rates are not considered appropriate. A fixed rate, however, must
not be negotiated if (i) all or a substantial portion of the organization's Federal awards are expected to expire before the carry-
forward adjustment can be made; (ii) the mix of Federal and non-Federal work at the organization is too erratic to permit an
equitable carry-forward adjustment; or (iii) the organization's operations fluctuate significantly from year to year.

f. Provisional and final rates must be negotiated where neither predetermined nor fixed rates are appropriate.
Predetermined or fixed rates may replace provisional rates at any time prior to the close of the organization's fiscal year. If that
event does not occur, a final rate will be established and upward or downward adjustments will be made based on the actual
allowable costs incurred for the period involved.

g. The results of each negotiation must be formalized in a written agreement between the cognizant agency for indirect
costs and the nonprofit organization. The cognizant agency for indirect costs must make available copies of the agreement to
all concerned Federal agencies.

h. If a dispute arises in a negotiation of an indirect cost rate between the cognizant agency for indirect costs and the
nonprofit organization, the dispute must be resolved in accordance with the appeals procedures of the cognizant agency for
indirect costs.

i. To the extent that problems are encountered among the Federal agencies in connection with the negotiation and approval
process, OMB will lend assistance as required to resolve such problems in a timely manner.

D. Certification of Indirect (F&A) Costs



(1) Required Certification. No proposal to establish indirect (F&A) cost rates must be acceptable unless such costs have
been certified by the non-profit organization using the Certificate of Indirect (F&A) Costs set forth in section j. of this appendix.
The certificate must be signed on behalf of the organization by an individual at a level no lower than vice president or chief
financial officer for the organization.

(2) Each indirect cost rate proposal must be accompanied by a certification in the following form:
Certificate of Indirect (F&A) Costs

This is to certify that to the best of my knowledge and belief:

(1) I have reviewed the indirect (F&A) cost proposal submitted herewith;

(2) All costs included in this proposal [identify date] to establish billing or final indirect (F&A) costs rate for [identify period
covered by rate] are allowable in accordance with the requirements of the Federal awards to which they apply and with Subpart

E—Cost Principles of Part 200.

(3) This proposal does not include any costs which are unallowable under Subpart E—Cost Principles of Part 200 such as
(without limitation): public relations costs, contributions and donations, entertainment costs, fines and penalties, lobbying costs,

and defense of fraud proceedings; and

(4) All costs included in this proposal are properly allocable to Federal awards on the basis of a beneficial or causal
relationship between the expenses incurred and the Federal awards to which they are allocated in accordance with applicable

requirements.

| declare that the foregoing is true and correct.

Nonprofit Organization:

Signature:
Name of Official:

Title:

Date of Execution:
[78 FR 78608, Dec. 26, 2013, as amended at 80 FR 54410, Sept. 10, 2015]

+ Back to Top
Appendix V to Part 200—State/Local Governmentwide Central Service Cost Allocation Plans

A. GENERAL

1. Most governmental units provide certain services, such as motor pools, computer centers, purchasing, accounting, etc.,
to operating agencies on a centralized basis. Since federally-supported awards are performed within the individual operating
agencies, there needs to be a process whereby these central service costs can be identified and assigned to benefitted
activities on a reasonable and consistent basis. The central service cost allocation plan provides that process. All costs and
other data used to distribute the costs included in the plan should be supported by formal accounting and other records that will
support the propriety of the costs assigned to Federal awards.

2. Guidelines and illustrations of central service cost allocation plans are provided in a brochure published by the
Department of Health and Human Services entitled “A Guide for State, Local and Indian Tribal Governments: Cost Principles
and Procedures for Developing Cost Allocation Plans and Indirect Cost Rates for Agreements with the Federal Government.” A
copy of this brochure may be obtained from the HHS Cost Allocation Services or at their Web site at https:/rates.psc.gov.

B. DEFINITIONS

1. Agency or operating agency means an organizational unit or sub-division within a governmental unit that is responsible
for the performance or administration of Federal awards or activities of the governmental unit.

2. Allocated central services means central services that benefit operating agencies but are not billed to the agencies on a
fee-for-service or similar basis. These costs are allocated to benefitted agencies on some reasonable basis. Examples of such
services might include general accounting, personnel administration, purchasing, etc.

3. Billed central services means central services that are billed to benefitted agencies or programs on an individual fee-for-
service or similar basis. Typical examples of billed central services include computer services, transportation services,



insurance, and fringe benefits.

4. Cognizant agency for indirect costs is defined in §200.19 Cognizant agency for indirect costs of this Part. The
determination of cognizant agency for indirect costs for states and local governments is described in section F.1, Negotiation
and Approval of Central Service Plans.

5. Major local government means local government that receives more than $100 million in direct Federal awards subject
to this Part.

C. ScoPE oF THE CENTRAL SERVICE COST ALLOCATION PLANS

The central service cost allocation plan will include all central service costs that will be claimed (either as a billed or an
allocated cost) under Federal awards and will be documented as described in section E. Costs of central services omitted from
the plan will not be reimbursed.

D. SuBMISSION REQUIREMENTS

1. Each state will submit a plan to the Department of Health and Human Services for each year in which it claims central
service costs under Federal awards. The plan should include (a) a projection of the next year's allocated central service cost
(based either on actual costs for the most recently completed year or the budget projection for the coming year), and (b) a
reconciliation of actual allocated central service costs to the estimated costs used for either the most recently completed year or
the year immediately preceding the most recently completed year.

2. Each major local government is also required to submit a plan to its cognizant agency for indirect costs annually.

3. All other local governments claiming central service costs must develop a plan in accordance with the requirements
described in this Part and maintain the plan and related supporting documentation for audit. These local governments are not
required to submit their plans for Federal approval unless they are specifically requested to do so by the cognizant agency for
indirect costs. Where a local government only receives funds as a subrecipient, the pass-through entity will be responsible for
monitoring the subrecipient's plan.

4. All central service cost allocation plans will be prepared and, when required, submitted within six months prior to the
beginning of each of the governmental unit's fiscal years in which it proposes to claim central service costs. Extensions may be
granted by the cognizant agency for indirect costs on a case-by-case basis.

E. DOCUMENTATION REQUIREMENTS FOR SUBMITTED PLANS

The documentation requirements described in this section may be modified, expanded, or reduced by the cognizant
agency for indirect costs on a case-by-case basis. For example, the requirements may be reduced for those central services
which have little or no impact on Federal awards. Conversely, if a review of a plan indicates that certain additional information is
needed, and will likely be needed in future years, it may be routinely requested in future plan submissions. Items marked with
an asterisk (*) should be submitted only once; subsequent plans should merely indicate any changes since the last plan.

1. General

All proposed plans must be accompanied by the following: an organization chart sufficiently detailed to show operations
including the central service activities of the state/local government whether or not they are shown as benefitting from central
service functions; a copy of the Comprehensive Annual Financial Report (or a copy of the Executive Budget if budgeted costs
are being proposed) to support the allowable costs of each central service activity included in the plan; and, a certification (see
subsection 4.) that the plan was prepared in accordance with this Part, contains only allowable costs, and was prepared in a
manner that treated similar costs consistently among the various Federal awards and between Federal and non-Federal
awards/activities.

2. Allocated Central Services

For each allocated central service*, the plan must also include the following: a brief description of the service, an
identification of the unit rendering the service and the operating agencies receiving the service, the items of expense included in
the cost of the service, the method used to distribute the cost of the service to benefitted agencies, and a summary schedule
showing the allocation of each service to the specific benefitted agencies. If any self-insurance funds or fringe benefits costs are
treated as allocated (rather than billed) central services, documentation discussed in subsections 3.b. and c. must also be
included.

3. Billed Services



a. General. The information described in this section must be provided for all billed central services, including internal
service funds, self-insurance funds, and fringe benefit funds.

b. Internal service funds.

(1) For each internal service fund or similar activity with an operating budget of $5 million or more, the plan must include: a
brief description of each service; a balance sheet for each fund based on individual accounts contained in the governmental
unit's accounting system; a revenue/expenses statement, with revenues broken out by source, e.g., regular billings, interest
earned, etc.; a listing of all non-operating transfers (as defined by Generally Accepted Accounting Principles (GAAP)) into and
out of the fund; a description of the procedures (methodology) used to charge the costs of each service to users, including how
billing rates are determined; a schedule of current rates; and, a schedule comparing total revenues (including imputed
revenues) generated by the service to the allowable costs of the service, as determined under this Part, with an explanation of
how variances will be handled.

(2) Revenues must consist of all revenues generated by the service, including unbilled and uncollected revenues. If some
users were not billed for the services (or were not billed at the full rate for that class of users), a schedule showing the full
imputed revenues associated with these users must be provided. Expenses must be broken out by object cost categories (e.g.,
salaries, supplies, etc.).

c. Self-insurance funds. For each self-insurance fund, the plan must include: the fund balance sheet; a statement of
revenue and expenses including a summary of billings and claims paid by agency; a listing of all non-operating transfers into
and out of the fund; the type(s) of risk(s) covered by the fund (e.g., automobile liability, workers' compensation, etc.); an
explanation of how the level of fund contributions are determined, including a copy of the current actuarial report (with the
actuarial assumptions used) if the contributions are determined on an actuarial basis; and, a description of the procedures used
to charge or allocate fund contributions to benefitted activities. Reserve levels in excess of claims (1) submitted and adjudicated
but not paid, (2) submitted but not adjudicated, and (3) incurred but not submitted must be identified and explained.

d. Fringe benefits. For fringe benefit costs, the plan must include: a listing of fringe benefits provided to covered
employees, and the overall annual cost of each type of benefit; current fringe benefit policies; and procedures used to charge or
allocate the costs of the benefits to benefitted activities. In addition, for pension and post-retirement health insurance plans, the
following information must be provided: the governmental unit's funding policies, e.g., legislative bills, trust agreements, or
state-mandated contribution rules, if different from actuarially determined rates; the pension plan's costs accrued for the year;
the amount funded, and date(s) of funding; a copy of the current actuarial report (including the actuarial assumptions); the plan
trustee's report; and, a schedule from the activity showing the value of the interest cost associated with late funding.

4. Required Certification
Each central service cost allocation plan will be accompanied by a certification in the following form:
CERTIFICATE OF COST ALLOCATION PLAN

This is to certify that | have reviewed the cost allocation plan submitted herewith and to the best of my knowledge and
belief:

(1) All costs included in this proposal [identify date] to establish cost allocations or billings for [identify period covered by
plan] are allowable in accordance with the requirements of this Part and the Federal award(s) to which they apply. Unallowable
costs have been adjusted for in allocating costs as indicated in the cost allocation plan.

(2) All costs included in this proposal are properly allocable to Federal awards on the basis of a beneficial or causal
relationship between the expenses incurred and the Federal awards to which they are allocated in accordance with applicable
requirements. Further, the same costs that have been treated as indirect costs have not been claimed as direct costs. Similar
types of costs have been accounted for consistently.

| declare that the foregoing is true and correct.

Governmental Unit:

Signature:
Name of Official:
Title:

Date of Execution:

F. NEGOTIATION AND APPROVAL OF CENTRAL SERVICE PLANS



1. Federal Cognizant Agency for Indirect Costs Assignments for Cost Negotiation

In general, unless different arrangements are agreed to by the concerned Federal agencies, for central service cost
allocation plans, the cognizant agency responsible for review and approval is the Federal agency with the largest dollar value of
total Federal awards with a governmental unit. For indirect cost rates and departmental indirect cost allocation plans, the
cognizant agency is the Federal agency with the largest dollar value of direct Federal awards with a governmental unit or
component, as appropriate. Once designated as the cognizant agency for indirect costs, the Federal agency must remain so for
a period of five years. In addition, the following Federal agencies continue to be responsible for the indicated governmental
entities:

Department of Health and Human Services—Public assistance and state-wide cost allocation plans for all states (including
the District of Columbia and Puerto Rico), state and local hospitals, libraries and health districts.

Department of the Interior—Indian tribal governments, territorial governments, and state and local park and recreational
districts.

Department of Labor—State and local labor departments.
Department of Education—School districts and state and local education agencies.
Department of Agriculture—State and local agriculture departments.
Department of Transportation—State and local airport and port authorities and transit districts.
Department of Commerce—State and local economic development districts.
Department of Housing and Urban Development—State and local housing and development districts.
Environmental Protection Agency—State and local water and sewer districts.
2. Review

All proposed central service cost allocation plans that are required to be submitted will be reviewed, negotiated, and
approved by the cognizant agency for indirect costs on a timely basis. The cognizant agency for indirect costs will review the
proposal within six months of receipt of the proposal and either negotiate/approve the proposal or advise the governmental unit
of the additional documentation needed to support/evaluate the proposed plan or the changes required to make the proposal
acceptable. Once an agreement with the governmental unit has been reached, the agreement will be accepted and used by all
Federal agencies, unless prohibited or limited by statute. Where a Federal awarding agency has reason to believe that special
operating factors affecting its Federal awards necessitate special consideration, the funding agency will, prior to the time the
plans are negotiated, notify the cognizant agency for indirect costs.

3. Agreement

The results of each negotiation must be formalized in a written agreement between the cognizant agency for indirect costs
and the governmental unit. This agreement will be subject to re-opening if the agreement is subsequently found to violate a
statute or the information upon which the plan was negotiated is later found to be materially incomplete or inaccurate. The
results of the negotiation must be made available to all Federal agencies for their use.

4. Adjustments

Negotiated cost allocation plans based on a proposal later found to have included costs that: (a) are unallowable (i) as
specified by law or regulation, (ii) as identified in subpart F, General Provisions for selected Iltems of Cost of this Part, or (iii) by
the terms and conditions of Federal awards, or (b) are unallowable because they are clearly not allocable to Federal awards,
must be adjusted, or a refund must be made at the option of the cognizant agency for indirect costs, including earned or
imputed interest from the date of transfer and debt interest, if applicable, chargeable in accordance with applicable Federal
cognizant agency for indirect costs regulations. Adjustments or cash refunds may include, at the option of the cognizant agency
for indirect costs, earned or imputed interest from the date of expenditure and delinquent debt interest, if applicable, chargeable
in accordance with applicable cognizant agency claims collection regulations. These adjustments or refunds are designed to
correct the plans and do not constitute a reopening of the negotiation.

G. OTHER PoLICIES

1. Billed Central Service Activities

Each billed central service activity must separately account for all revenues (including imputed revenues) generated by the
service, expenses incurred to furnish the service, and profit/loss.



2. Working Capital Reserves

Internal service funds are dependent upon a reasonable level of working capital reserve to operate from one billing cycle to
the next. Charges by an internal service activity to provide for the establishment and maintenance of a reasonable level of
working capital reserve, in addition to the full recovery of costs, are allowable. A working capital reserve as part of retained
earnings of up to 60 calendar days cash expenses for normal operating purposes is considered reasonable. A working capital
reserve exceeding 60 calendar days may be approved by the cognizant agency for indirect costs in exceptional cases.

3. Carry-Forward Adjustments of Allocated Central Service Costs

Allocated central service costs are usually negotiated and approved for a future fiscal year on a “fixed with carry-forward”
basis. Under this procedure, the fixed amounts for the future year covered by agreement are not subject to adjustment for that
year. However, when the actual costs of the year involved become known, the differences between the fixed amounts
previously approved and the actual costs will be carried forward and used as an adjustment to the fixed amounts established for
a later year. This “carry-forward” procedure applies to all central services whose costs were fixed in the approved plan.
However, a carry-forward adjustment is not permitted, for a central service activity that was not included in the approved plan,
or for unallowable costs that must be reimbursed immediately.

4. Adjustments of Billed Central Services

Billing rates used to charge Federal awards must be based on the estimated costs of providing the services, including an
estimate of the allocable central service costs. A comparison of the revenue generated by each billed service (including total
revenues whether or not billed or collected) to the actual allowable costs of the service will be made at least annually, and an
adjustment will be made for the difference between the revenue and the allowable costs. These adjustments will be made
through one of the following adjustment methods: (a) a cash refund including earned or imputed interest from the date of
transfer and debt interest, if applicable, chargeable in accordance with applicable Federal cognizant agency for indirect costs
regulations to the Federal Government for the Federal share of the adjustment, (b) credits to the amounts charged to the
individual programs, (c) adjustments to future billing rates, or (d) adjustments to allocated central service costs. Adjustments to
allocated central services will not be permitted where the total amount of the adjustment for a particular service (Federal share
and non-Federal) share exceeds $500,000. Adjustment methods may include, at the option of the cognizant agency, earned or
imputed interest from the date of expenditure and delinquent debt interest, if applicable, chargeable in accordance with
applicable cognizant agency claims collection regulations.

5. Records Retention

All central service cost allocation plans and related documentation used as a basis for claiming costs under Federal awards
must be retained for audit in accordance with the records retention requirements contained in Subpart D—Post Federal Award
Requirements, of Part 200.

6. Appeals

If a dispute arises in the negotiation of a plan between the cognizant agency for indirect costs and the governmental unit,
the dispute must be resolved in accordance with the appeals procedures of the cognizant agency for indirect costs.

7. OMB Assistance

To the extent that problems are encountered among the Federal agencies or governmental units in connection with the
negotiation and approval process, OMB will lend assistance, as required, to resolve such problems in a timely manner.
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Appendix VI to Part 200—Public Assistance Cost Allocation Plans

A. GENERAL

Federally-financed programs administered by state public assistance agencies are funded predominately by the
Department of Health and Human Services (HHS). In support of its stewardship requirements, HHS has published requirements
for the development, documentation, submission, negotiation, and approval of public assistance cost allocation plans in Subpart
E of 45 CFR Part 95. All administrative costs (direct and indirect) are normally charged to Federal awards by implementing the
public assistance cost allocation plan. This Appendix extends these requirements to all Federal awarding agencies whose
programs are administered by a state public assistance agency. Major federally-financed programs typically administered by
state public assistance agencies include: Temporary Aid to Needy Families (TANF), Medicaid, Food Stamps, Child Support
Enforcement, Adoption Assistance and Foster Care, and Social Services Block Grant.



B. DEFINITIONS

1. State public assistance agency means a state agency administering or supervising the administration of one or more
public assistance programs operated by the state as identified in Subpart E of 45 CFR Part 95. For the purpose of this
Appendix, these programs include all programs administered by the state public assistance agency.

2. State public assistance agency costs means all costs incurred by, or allocable to, the state public assistance agency,
except expenditures for financial assistance, medical contractor payments, food stamps, and payments for services and goods
provided directly to program recipients.

C. PoLicy

State public assistance agencies will develop, document and implement, and the Federal Government will review,
negotiate, and approve, public assistance cost allocation plans in accordance with Subpart E of 45 CFR Part 95. The plan will
include all programs administered by the state public assistance agency. Where a letter of approval or disapproval is
transmitted to a state public assistance agency in accordance with Subpart E, the letter will apply to all Federal agencies and
programs. The remaining sections of this Appendix (except for the requirement for certification) summarize the provisions of
Subpart E of 45 CFR Part 95.

D. SuBMISSION, DOCUMENTATION, AND APPROVAL OF PUBLIC ASSISTANCE COST ALLOCATION PLANS

1. State public assistance agencies are required to promptly submit amendments to the cost allocation plan to HHS for
review and approval.

2. Under the coordination process outlined in section E, Review of Implementation of Approved Plans, affected Federal
agencies will review all new plans and plan amendments and provide comments, as appropriate, to HHS. The effective date of
the plan or plan amendment will be the first day of the calendar quarter following the event that required the amendment, unless
another date is specifically approved by HHS. HHS, as the cognizant agency for indirect costs acting on behalf of all affected
Federal agencies, will, as necessary, conduct negotiations with the state public assistance agency and will inform the state
agency of the action taken on the plan or plan amendment.

E. REVIEW OF IMPLEMENTATION OF APPROVED PLANS

1. Since public assistance cost allocation plans are of a narrative nature, the review during the plan approval process
consists of evaluating the appropriateness of the proposed groupings of costs (cost centers) and the related allocation bases.
As such, the Federal Government needs some assurance that the cost allocation plan has been implemented as approved.
This is accomplished by reviews by the Federal awarding agencies, single audits, or audits conducted by the cognizant agency
for indirect costs.

2. Where inappropriate charges affecting more than one Federal awarding agency are identified, the cognizant HHS cost
negotiation office will be advised and will take the lead in resolving the issue(s) as provided for in Subpart E of 45 CFR Part 95.

3. If a dispute arises in the negotiation of a plan or from a disallowance involving two or more Federal awarding agencies,
the dispute must be resolved in accordance with the appeals procedures set out in 45 CFR Part 16. Disputes involving only one
Federal awarding agency will be resolved in accordance with the Federal awarding agency's appeal process.

4. To the extent that problems are encountered among the Federal awarding agencies or governmental units in connection
with the negotiation and approval process, the Office of Management and Budget will lend assistance, as required, to resolve
such problems in a timely manner.

F. UNALLOWABLE COSTS

Claims developed under approved cost allocation plans will be based on allowable costs as identified in this Part. Where
unallowable costs have been claimed and reimbursed, they will be refunded to the program that reimbursed the unallowable
cost using one of the following methods: (a) a cash refund, (b) offset to a subsequent claim, or (c) credits to the amounts
charged to individual Federal awards. Cash refunds, offsets, and credits may include at the option of the cognizant agency for
indirect cost, earned or imputed interest from the date of expenditure and delinquent debt interest, if applicable, chargeable in
accordance with applicable cognizant agency for indirect cost claims collection regulations.
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Appendix VII to Part 200—States and Local Government and Indian Tribe Indirect Cost Proposals

A. GENERAL



1. Indirect costs are those that have been incurred for common or joint purposes. These costs benefit more than one cost
objective and cannot be readily identified with a particular final cost objective without effort disproportionate to the results
achieved. After direct costs have been determined and assigned directly to Federal awards and other activities as appropriate,
indirect costs are those remaining to be allocated to benefitted cost objectives. A cost may not be allocated to a Federal award
as an indirect cost if any other cost incurred for the same purpose, in like circumstances, has been assigned to a Federal award
as a direct cost.

2. Indirect costs include (a) the indirect costs originating in each department or agency of the governmental unit carrying
out Federal awards and (b) the costs of central governmental services distributed through the central service cost allocation
plan (as described in Appendix V to Part 200—State/Local Government and Indian Tribe-Wide Central Service Cost Allocation
Plans) and not otherwise treated as direct costs.

3. Indirect costs are normally charged to Federal awards by the use of an indirect cost rate. A separate indirect cost rate(s)
is usually necessary for each department or agency of the governmental unit claiming indirect costs under Federal awards.
Guidelines and illustrations of indirect cost proposals are provided in a brochure published by the Department of Health and
Human Services entitled “A Guide for States and Local Government Agencies: Cost Principles and Procedures for Establishing
Cost Allocation Plans and Indirect Cost Rates for Grants and Contracts with the Federal Government.” A copy of this brochure
may be obtained from HHS Cost Allocation Services or at their Web site at https.://rates.psc.gov.

4. Because of the diverse characteristics and accounting practices of governmental units, the types of costs which may be
classified as indirect costs cannot be specified in all situations. However, typical examples of indirect costs may include certain
state/local-wide central service costs, general administration of the non-Federal entity accounting and personnel services
performed within the non-Federal entity, depreciation on buildings and equipment, the costs of operating and maintaining
facilities.

5. This Appendix does not apply to state public assistance agencies. These agencies should refer instead to Appendix VI
to Part 200—Public Assistance Cost Allocation Plans.

B. DEFINITIONS

1. Base means the accumulated direct costs (normally either total direct salaries and wages or total direct costs exclusive
of any extraordinary or distorting expenditures) used to distribute indirect costs to individual Federal awards. The direct cost
base selected should result in each Federal award bearing a fair share of the indirect costs in reasonable relation to the benefits
received from the costs.

2. Base period for the allocation of indirect costs is the period in which such costs are incurred and accumulated for
allocation to activities performed in that period. The base period normally should coincide with the governmental unit's fiscal
year, but in any event, must be so selected as to avoid inequities in the allocation of costs.

3. Cognizant agency for indirect costs means the Federal agency responsible for reviewing and approving the
governmental unit's indirect cost rate(s) on the behalf of the Federal Government. The cognizant agency for indirect costs
assignment is described in Appendix V, section F, Negotiation and Approval of Central Service Plans.

4. Final rate means an indirect cost rate applicable to a specified past period which is based on the actual allowable costs
of the period. A final audited rate is not subject to adjustment.

5. Fixed rate means an indirect cost rate which has the same characteristics as a predetermined rate, except that the
difference between the estimated costs and the actual, allowable costs of the period covered by the rate is carried forward as
an adjustment to the rate computation of a subsequent period.

6. Indirect cost pool is the accumulated costs that jointly benefit two or more programs or other cost objectives.

7. Indirect cost rate is a device for determining in a reasonable manner the proportion of indirect costs each program
should bear. It is the ratio (expressed as a percentage) of the indirect costs to a direct cost base.

8. Indirect cost rate proposal means the documentation prepared by a governmental unit or subdivision thereof to
substantiate its request for the establishment of an indirect cost rate.

9. Predetermined rate means an indirect cost rate, applicable to a specified current or future period, usually the
governmental unit's fiscal year. This rate is based on an estimate of the costs to be incurred during the period. Except under
very unusual circumstances, a predetermined rate is not subject to adjustment. (Because of legal constraints, predetermined
rates are not permitted for Federal contracts; they may, however, be used for grants or cooperative agreements.)
Predetermined rates may not be used by governmental units that have not submitted and negotiated the rate with the cognizant
agency for indirect costs. In view of the potential advantages offered by this procedure, negotiation of predetermined rates for
indirect costs for a period of two to four years should be the norm in those situations where the cost experience and other



pertinent facts available are deemed sufficient to enable the parties involved to reach an informed judgment as to the probable
level of indirect costs during the ensuing accounting periods.

10. Provisional rate means a temporary indirect cost rate applicable to a specified period which is used for funding, interim
reimbursement, and reporting indirect costs on Federal awards pending the establishment of a “final” rate for that period.

C. ALLOCATION OF INDIRECT COSTS AND DETERMINATION OF INDIRECT COST RATES

1. General

a. Where a governmental unit's department or agency has only one major function, or where all its major functions benefit
from the indirect costs to approximately the same degree, the allocation of indirect costs and the computation of an indirect cost
rate may be accomplished through simplified allocation procedures as described in subsection 2.

b. Where a governmental unit's department or agency has several major functions which benefit from its indirect costs in
varying degrees, the allocation of indirect costs may require the accumulation of such costs into separate cost groupings which
then are allocated individually to benefitted functions by means of a base which best measures the relative degree of benefit.
The indirect costs allocated to each function are then distributed to individual Federal awards and other activities included in
that function by means of an indirect cost rate(s).

c. Specific methods for allocating indirect costs and computing indirect cost rates along with the conditions under which
each method should be used are described in subsections 2, 3 and 4.

2. Simplified Method

a. Where a non-Federal entity's major functions benefit from its indirect costs to approximately the same degree, the
allocation of indirect costs may be accomplished by (1) classifying the non-Federal entity's total costs for the base period as
either direct or indirect, and (2) dividing the total allowable indirect costs (net of applicable credits) by an equitable distribution
base. The result of this process is an indirect cost rate which is used to distribute indirect costs to individual Federal awards.
The rate should be expressed as the percentage which the total amount of allowable indirect costs bears to the base selected.
This method should also be used where a governmental unit's department or agency has only one major function
encompassing a number of individual projects or activities, and may be used where the level of Federal awards to that
department or agency is relatively small.

b. Both the direct costs and the indirect costs must exclude capital expenditures and unallowable costs. However,
unallowable costs must be included in the direct costs if they represent activities to which indirect costs are properly allocable.

c. The distribution base may be (1) total direct costs (excluding capital expenditures and other distorting items, such as
pass-through funds, subcontracts in excess of $25,000, participant support costs, etc.), (2) direct salaries and wages, or (3)
another base which results in an equitable distribution.

3. Multiple Allocation Base Method

a. Where a non-Federal entity's indirect costs benefit its major functions in varying degrees, such costs must be
accumulated into separate cost groupings. Each grouping must then be allocated individually to benefitted functions by means
of a base which best measures the relative benefits.

b. The cost groupings should be established so as to permit the allocation of each grouping on the basis of benefits
provided to the major functions. Each grouping should constitute a pool of expenses that are of like character in terms of the
functions they benefit and in terms of the allocation base which best measures the relative benefits provided to each function.
The number of separate groupings should be held within practical limits, taking into consideration the materiality of the amounts
involved and the degree of precision needed.

c. Actual conditions must be taken into account in selecting the base to be used in allocating the expenses in each
grouping to benefitted functions. When an allocation can be made by assignment of a cost grouping directly to the function
benefitted, the allocation must be made in that manner. When the expenses in a grouping are more general in nature, the
allocation should be made through the use of a selected base which produces results that are equitable to both the Federal
Government and the governmental unit. In general, any cost element or related factor associated with the governmental unit's
activities is potentially adaptable for use as an allocation base provided that: (1) it can readily be expressed in terms of dollars
or other quantitative measures (total direct costs, direct salaries and wages, staff hours applied, square feet used, hours of
usage, number of documents processed, population served, and the like), and (2) it is common to the benefitted functions
during the base period.

d. Except where a special indirect cost rate(s) is required in accordance with paragraph (C)(4) of this Appendix, the
separate groupings of indirect costs allocated to each major function must be aggregated and treated as a common pool for



that function. The costs in the common pool must then be distributed to individual Federal awards included in that function by
use of a single indirect cost rate.

e. The distribution base used in computing the indirect cost rate for each function may be (1) total direct costs (excluding
capital expenditures and other distorting items such as pass-through funds, subawards in excess of $25,000, participant
support costs, etc.), (2) direct salaries and wages, or (3) another base which results in an equitable distribution. An indirect cost
rate should be developed for each separate indirect cost pool developed. The rate in each case should be stated as the
percentage relationship between the particular indirect cost pool and the distribution base identified with that pool.

4. Special Indirect Cost Rates

a. In some instances, a single indirect cost rate for all activities of a non-Federal entity or for each major function of the
agency may not be appropriate. It may not take into account those different factors which may substantially affect the indirect
costs applicable to a particular program or group of programs. The factors may include the physical location of the work, the
level of administrative support required, the nature of the facilities or other resources employed, the organizational
arrangements used, or any combination thereof. When a particular Federal award is carried out in an environment which
appears to generate a significantly different level of indirect costs, provisions should be made for a separate indirect cost pool
applicable to that Federal award. The separate indirect cost pool should be developed during the course of the regular
allocation process, and the separate indirect cost rate resulting therefrom should be used, provided that: (1) The rate differs
significantly from the rate which would have been developed under paragraphs (C)(2) and (C)(3) of this Appendix, and (2) the
Federal award to which the rate would apply is material in amount.

b. Where Federal statutes restrict the reimbursement of certain indirect costs, it may be necessary to develop a special rate
for the affected Federal award. Where a “restricted rate” is required, the same procedure for developing a non-restricted rate
will be used except for the additional step of the elimination from the indirect cost pool those costs for which the law prohibits
reimbursement.

D. SUBMISSION AND DOCUMENTATION OF PROPOSALS

1. Submission of Indirect Cost Rate Proposals

a. All departments or agencies of the governmental unit desiring to claim indirect costs under Federal awards must prepare
an indirect cost rate proposal and related documentation to support those costs. The proposal and related documentation must
be retained for audit in accordance with the records retention requirements contained in §200.333 Retention Requirements for
Records.

b. A governmental department or agency unit that receives more than $35 million in direct Federal funding must submit its
indirect cost rate proposal to its cognizant agency for indirect costs. Other governmental department or agency must develop an
indirect cost proposal in accordance with the requirements of this Part and maintain the proposal and related supporting
documentation for audit. These governmental departments or agencies are not required to submit their proposals unless they
are specifically requested to do so by the cognizant agency for indirect costs. Where a non-Federal entity only receives funds
as a subrecipient, the pass-through entity will be responsible for negotiating and/or monitoring the subrecipient's indirect costs.

c. Each Indian tribal government desiring reimbursement of indirect costs must submit its indirect cost proposal to the
Department of the Interior (its cognizant agency for indirect costs).

d. Indirect cost proposals must be developed (and, when required, submitted) within six months after the close of the
governmental unit's fiscal year, unless an exception is approved by the cognizant agency for indirect costs. If the proposed
central service cost allocation plan for the same period has not been approved by that time, the indirect cost proposal may be
prepared including an amount for central services that is based on the latest federally-approved central service cost allocation
plan. The difference between these central service amounts and the amounts ultimately approved will be compensated for by
an adjustment in a subsequent period.

2. Documentation of Proposals
The following must be included with each indirect cost proposal:

a. The rates proposed, including subsidiary work sheets and other relevant data, cross referenced and reconciled to the
financial data noted in subsection b. Allocated central service costs will be supported by the summary table included in the
approved central service cost allocation plan. This summary table is not required to be submitted with the indirect cost proposal
if the central service cost allocation plan for the same fiscal year has been approved by the cognizant agency for indirect costs
and is available to the funding agency.

b. A copy of the financial data (financial statements, comprehensive annual financial report, executive budgets, accounting
reports, etc.) upon which the rate is based. Adjustments resulting from the use of unaudited data will be recognized, where



appropriate, by the Federal cognizant agency for indirect costs in a subsequent proposal.

c. The approximate amount of direct base costs incurred under Federal awards. These costs should be broken out
between salaries and wages and other direct costs.

d. A chart showing the organizational structure of the agency during the period for which the proposal applies, along with a
functional statement(s) noting the duties and/or responsibilities of all units that comprise the agency. (Once this is submitted,
only revisions need be submitted with subsequent proposals.)

3. Required certification.
Each indirect cost rate proposal must be accompanied by a certification in the following form:
CERTIFICATE OF INDIRECT COSTS

This is to certify that | have reviewed the indirect cost rate proposal submitted herewith and to the best of my knowledge
and belief:

(1) All costs included in this proposal [identify date] to establish billing or final indirect costs rates for [identify period
covered by rate] are allowable in accordance with the requirements of the Federal award(s) to which they apply and the
provisions of this Part. Unallowable costs have been adjusted for in allocating costs as indicated in the indirect cost proposal

(2) All costs included in this proposal are properly allocable to Federal awards on the basis of a beneficial or causal
relationship between the expenses incurred and the agreements to which they are allocated in accordance with applicable
requirements. Further, the same costs that have been treated as indirect costs have not been claimed as direct costs. Similar
types of costs have been accounted for consistently and the Federal Government will be notified of any accounting changes
that would affect the predetermined rate.

| declare that the foregoing is true and correct.

Governmental Unit:

Signature:

Name of Official:

Title:

Date of Execution:

E. NEGOTIATION AND APPROVAL OF RATES.

1. Indirect cost rates will be reviewed, negotiated, and approved by the cognizant agency on a timely basis. Once a rate
has been agreed upon, it will be accepted and used by all Federal agencies unless prohibited or limited by statute. Where a
Federal awarding agency has reason to believe that special operating factors affecting its Federal awards necessitate special
indirect cost rates, the funding agency will, prior to the time the rates are negotiated, notify the cognizant agency for indirect
costs.

2. The use of predetermined rates, if allowed, is encouraged where the cognizant agency for indirect costs has reasonable
assurance based on past experience and reliable projection of the non-Federal entity's costs, that the rate is not likely to
exceed a rate based on actual costs. Long-term agreements utilizing predetermined rates extending over two or more years are
encouraged, where appropriate.

3. The results of each negotiation must be formalized in a written agreement between the cognizant agency for indirect
costs and the governmental unit. This agreement will be subject to re-opening if the agreement is subsequently found to violate
a statute, or the information upon which the plan was negotiated is later found to be materially incomplete or inaccurate. The
agreed upon rates must be made available to all Federal agencies for their use.

4. Refunds must be made if proposals are later found to have included costs that (a) are unallowable (i) as specified by law
or regulation, (ii) as identified in §200.420 Considerations for selected items of cost, of this Part, or (iii) by the terms and
conditions of Federal awards, or (b) are unallowable because they are clearly not allocable to Federal awards. These
adjustments or refunds will be made regardless of the type of rate negotiated (predetermined, final, fixed, or provisional).

F. OTHER POLICIES

1. Fringe Benefit Rates



If overall fringe benefit rates are not approved for the governmental unit as part of the central service cost allocation plan,
these rates will be reviewed, negotiated and approved for individual recipient agencies during the indirect cost negotiation
process. In these cases, a proposed fringe benefit rate computation should accompany the indirect cost proposal. If fringe
benefit rates are not used at the recipient agency level (i.e., the agency specifically identifies fringe benefit costs to individual
employees), the governmental unit should so advise the cognizant agency for indirect costs.

2. Billed Services Provided by the Recipient Agency

In some cases, governmental departments or agencies (components of the governmental unit) provide and bill for services
similar to those covered by central service cost allocation plans (e.g., computer centers). Where this occurs, the governmental
departments or agencies (components of the governmental unit)should be guided by the requirements in Appendix V relating to
the development of billing rates and documentation requirements, and should advise the cognizant agency for indirect costs of
any billed services. Reviews of these types of services (including reviews of costing/billing methodology, profits or losses, etc.)
will be made on a case-by-case basis as warranted by the circumstances involved.

3. Indirect Cost Allocations Not Using Rates

In certain situations, governmental departments or agencies (components of the governmental unit), because of the nature
of their Federal awards, may be required to develop a cost allocation plan that distributes indirect (and, in some cases, direct)
costs to the specific funding sources. In these cases, a narrative cost allocation methodology should be developed,
documented, maintained for audit, or submitted, as appropriate, to the cognizant agency for indirect costs for review,
negotiation, and approval.

4. Appeals

If a dispute arises in a negotiation of an indirect cost rate (or other rate) between the cognizant agency for indirect costs
and the governmental unit, the dispute must be resolved in accordance with the appeals procedures of the cognizant agency for
indirect costs.

5. Collection of Unallowable Costs and Erroneous Payments

Costs specifically identified as unallowable and charged to Federal awards either directly or indirectly will be refunded
(including interest chargeable in accordance with applicable Federal cognizant agency for indirect costs regulations).

6. OMB Assistance

To the extent that problems are encountered among the Federal agencies or governmental units in connection with the
negotiation and approval process, OMB will lend assistance, as required, to resolve such problems in a timely manner.

[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75889, Dec. 19, 2014]
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Appendix VIII to Part 200—Nonprofit Organizations Exempted From Subpart E—Cost Principles of Part 200
1. Advance Technology Institute (ATI), Charleston, South Carolina

. Aerospace Corporation, El Segundo, California

. American Institutes of Research (AIR), Washington, DC

. Argonne National Laboratory, Chicago, lllinois

. Atomic Casualty Commission, Washington, DC

. Battelle Memorial Institute, Headquartered in Columbus, Ohio

. Brookhaven National Laboratory, Upton, New York

. Charles Stark Draper Laboratory, Incorporated, Cambridge, Massachusetts

. CNA Corporation (CNAC), Alexandria, Virginia
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10. Environmental Institute of Michigan, Ann Arbor, Michigan

11. Georgia Institute of Technology/Georgia Tech Applied Research Corporation/Georgia Tech Research Institute, Atlanta,
Georgia

12. Hanford Environmental Health Foundation, Richland, Washington



13. IT Research Institute, Chicago, lllinois

14. Institute of Gas Technology, Chicago, lllinois

15. Institute for Defense Analysis, Alexandria, Virginia

16. LMI, McLean, Virginia

17. Mitre Corporation, Bedford, Massachusetts

18. Nobilis, Inc., Falls Church, Virginia

19. National Radiological Astronomy Observatory, Green Bank, West Virginia
20. National Renewable Energy Laboratory, Golden, Colorado

21. Oak Ridge Associated Universities, Oak Ridge, Tennessee

22. Rand Corporation, Santa Monica, California

23. Research Triangle Institute, Research Triangle Park, North Carolina

24. Riverside Research Institute, New York, New York

25. South Carolina Research Authority (SCRA), Charleston, South Carolina

26. Southern Research Institute, Birmingham, Alabama

27. Southwest Research Institute, San Antonio, Texas

28. SR International, Menlo Park, California

29. Syracuse Research Corporation, Syracuse, New York

30. Universities Research Association, Incorporated (National Acceleration Lab), Argonne, lllinois
31. Urban Institute, Washington DC

32. Non-profit insurance companies, such as Blue Cross and Blue Shield Organizations
33. Other non-profit organizations as negotiated with Federal awarding agencies
+ Back to Top

Appendix IX to Part 200—Hospital Cost Principles

Based on initial feedback, OMB proposes to establish a review process to consider existing hospital cost determine how
best to update and align them with this Part. Until such time as revised guidance is proposed and implemented for hospitals, the
existing principles located at 45 CFR Part 75 Appendix E, entitled “Principles for Determining Cost Applicable to Research and
Development Under Grants and Contracts with Hospitals,” remain in effect.

[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75889, Dec. 19, 2014]
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Appendix X to Part 200—Data Collection Form (Form SF-SAC)
The Data Collection Form SF-SAC is available on the FAC Web site.
t Back to Top
Appendix Xl to Part 200—Compliance Supplement

The compliance supplement is available on the OMB Web site: (e.g. for 2013 here
http.//www.whitehouse.gov/omb/circulars/)
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Appendix XIl to Part 200—Award Term and Condition for Recipient Integrity and Performance Matters

A. REPORTING OF MATTERS RELATED TO RECIPIENT INTEGRITY AND PERFORMANCE

1. General Reporting Requirement



If the total value of your currently active grants, cooperative agreements, and procurement contracts from all Federal
awarding agencies exceeds $10,000,000 for any period of time during the period of performance of this Federal award, then
you as the recipient during that period of time must maintain the currency of information reported to the System for Award
Management (SAM) that is made available in the designated integrity and performance system (currently the Federal Awardee
Performance and Integrity Information System (FAPIIS)) about civil, criminal, or administrative proceedings described in
paragraph 2 of this award term and condition. This is a statutory requirement under section 872 of Public Law 110-417, as
amended (41 U.S.C. 2313). As required by section 3010 of Public Law 111-212, all information posted in the designated
integrity and performance system on or after April 15, 2011, except past performance reviews required for Federal procurement
contracts, will be publicly available.

2. Proceedings About Which You Must Report
Submit the information required about each proceeding that:

a. Is in connection with the award or performance of a grant, cooperative agreement, or procurement contract from the
Federal Government;

b. Reached its final disposition during the most recent five year period; and
c. Is one of the following:
(1) A criminal proceeding that resulted in a conviction, as defined in paragraph 5 of this award term and condition;

(2) A civil proceeding that resulted in a finding of fault and liability and payment of a monetary fine, penalty, reimbursement,
restitution, or damages of $5,000 or more;

(3) An administrative proceeding, as defined in paragraph 5. of this award term and condition, that resulted in a finding of
fault and liability and your payment of either a monetary fine or penalty of $5,000 or more or reimbursement, restitution, or
damages in excess of $100,000; or

(4) Any other criminal, civil, or administrative proceeding if:
(i) It could have led to an outcome described in paragraph 2.c.(1), (2), or (3) of this award term and condition;
(i) It had a different disposition arrived at by consent or compromise with an acknowledgment of fault on your part; and

(iii) The requirement in this award term and condition to disclose information about the proceeding does not conflict with
applicable laws and regulations.

3. Reporting Procedures

Enter in the SAM Entity Management area the information that SAM requires about each proceeding described in
paragraph 2 of this award term and condition. You do not need to submit the information a second time under assistance
awards that you received if you already provided the information through SAM because you were required to do so under
Federal procurement contracts that you were awarded.

4. Reporting Frequency

During any period of time when you are subject to the requirement in paragraph 1 of this award term and condition, you
must report proceedings information through SAM for the most recent five year period, either to report new information about
any proceeding(s) that you have not reported previously or affirm that there is no new information to report. Recipients that
have Federal contract, grant, and cooperative agreement awards with a cumulative total value greater than $10,000,000 must
disclose semiannually any information about the criminal, civil, and administrative proceedings.

5. Definitions
For purposes of this award term and condition:

a. Administrative proceeding means a non-judicial process that is adjudicatory in nature in order to make a determination of
fault or liability (e.g., Securities and Exchange Commission Administrative proceedings, Civilian Board of Contract Appeals
proceedings, and Armed Services Board of Contract Appeals proceedings). This includes proceedings at the Federal and State
level but only in connection with performance of a Federal contract or grant. It does not include audits, site visits, corrective
plans, or inspection of deliverables.

b. Conviction, for purposes of this award term and condition, means a judgment or conviction of a criminal offense by any
court of competent jurisdiction, whether entered upon a verdict or a plea, and includes a conviction entered upon a plea of nolo



contendere.
c. Total value of currently active grants, cooperative agreements, and procurement contracts includes—
(1) Only the Federal share of the funding under any Federal award with a recipient cost share or match; and
(2) The value of all expected funding increments under a Federal award and options, even if not yet exercised.
B. [Reserved]

[80 FR 43310, July 22, 2015]
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Need assistance?
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rulemaking, procurement actions, and
agency programs to the extent feasible.
Further, when notice and comment
rulemaking is otherwise required, each
agency should provide the opportunity
for public comment on the rationale for
the agency’s conformity assessment
decision.

(d) Work with other Federal agencies
to avoid unnecessary duplication and
complexity in Federal conformity
assessment activities.

(e) Consider leveraging the activities
and results of other governmental
agency and private sector programs in
lieu of creating government-unique
programs or to enhance the effectiveness
of proposed new and existing
conformity assessment.

(f) Give a preference for using
voluntary consensus standards, guides,
and recommendations related to
conformity assessment in agency
operations. Each agency retains
responsibility for determining which, if
any, of these documents are relevant to
its needs. See OMB Circular A-119 for
a description of voluntary consensus
standards and recommendations for
their development and use by Federal
agencies.

(g) Participate, as needed,
representing agency and Federal
viewpoints, in efforts to develop
voluntary consensus standards,
guideline, and recommendations related
to conformity assessment.

(h) Participate, as needed,
representing agency and Federal
viewpoints in efforts designed to
improve coordination among
governmental and private sector
conformity assessment activities.

(i) Work with NIST, other Federal
agencies, ICSP members, and the private
sector to coordinate U.S. conformity
assessment needs, practices, and
requirements in support of the efforts of
the U.S. Government and U.S. industry
to increase international trade of U.S.
products and services.

(j) Assign an Agency Standards
Executive the responsibility for
coordinating agency-wide
implementation of the guidance in this
part who is situated in the agency’s
organizational structure such that the
Agency Standards Executive is kept
regularly apprised of the agency’s
regulatory, procurement, and other
mission-related activities, and has
sufficient authority within the agency to
ensure implementation of the guidance
in this part.

§287.5 Responsibilities of Agency
Standards Executives.

Each Agency Standards Executive
should:

(a) Carry out the duties in OMB
Circular A—119 related to conformity
assessment activities.

(b) Encourage effective use of agency
conformity assessment related
resources.

(c) Provide ongoing assistance and
policy guidance to the agency on
significant issues in conformity
assessment.

(d) Contribute to the development and
dissemination of:

(1) Internal agency policies related to
conformity assessment issues; and

(2) Agency positions on conformity
assessment related issues that are in the
public interest.

(e) Work with other parts of the
agency to develop and implement
improvements in agency conformity
assessment activities.

(f) Participate in the Interagency
Committee on Standards Policy (ICSP)
as the agency representative and
member.

(g) Promote agency participation in
ICSP working groups related to
conformity assessment issues, as
needed.

(h) Encourage agency participation in
efforts related to the development of
voluntary consensus standards,
recommendations, and guidelines
related to conformity assessment
consistent with agency missions,
authorities, priorities, and resources.

(i) Establish an ongoing process for
reviewing the agency’s conformity
assessment programs and identify areas
where efficiencies can be achieved
through coordination within the agency
and among other agencies and private
sector conformity assessment activities.

Kevin A. Kimball,

Chief of Staff.

[FR Doc. 2020-18745 Filed 9-28-20; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 75
[Docket No. FR-6085-N-04]

Section 3 Benchmarks for Creating
Economic Opportunities for Low- and
Very Low-Income Persons and Eligible
Businesses

AGENCY: Office of the Assistant Deputy
Secretary for Field Policy and
Management, HUD.

ACTION: Notification of benchmarks.

SUMMARY: Section 3 of the Housing and
Urban Development Act of 1968, as
amended by the Housing and

Community Development Act of 1992
(Section 3), contributes to the
establishment of stronger, more
sustainable communities by ensuring
that employment and other economic
opportunities generated by Federal
financial assistance for housing and
community development programs are,
to the greatest extent feasible, directed
toward low- and very low-income
persons, particularly those who are
recipients of government assistance for
housing. HUD is statutorily charged
with the authority and responsibility to
implement and enforce Section 3.
Elsewhere in this issue of the Federal
Register, HUD published a final rule
that would amend the Section 3
regulations to, among other things,
increase Section 3’s impact, and
streamline and update HUD’s reporting
and tracking requirements. The final
rule includes a requirement that HUD
set Section 3 benchmarks by publishing
a notification, subject to public
comment, in the Federal Register. If a
recipient complies with the statutory
priorities regarding effort and meets the
outcome benchmarks in this document,
HUD will presume the recipient is
following Section 3 requirements,
absent evidence to the contrary.

DATES: Effective Date. October 29, 2020.
FOR FURTHER INFORMATION CONTACT:
Alastair W. McFarlane, Director,
Economic Development and Public
Finance Division, Office of Policy
Development and Research, Department
of Housing and Urban Development,
451 7th Street SW, Room 8216,
Washington, DC 20410; telephone 202—
402-5845 (voice/TDD) (this is not a toll-
free number). Persons with hearing or
speech impairments may access this
number through TTY by calling the
Federal Relay Service, toll-free at, 800—
877-8339. General email inquiries
regarding Section 3 may be sent to:
section3@hud.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Section 3 of the Housing and Urban
Development Act of 1968 (Pub. L. 90—
448, approved August 1, 1968) (Section
3) (12 U.S.C. 1701u) was enacted to
ensure, to the greatest extent feasible,
that economic opportunities generated
by certain HUD financial assistance
expenditures are directed to low- and
very low-income persons, particularly
those who receive Federal financial
assistance for housing and those
residing in communities where the
financial assistance is expended.

In accordance with statutory
authority, HUD is charged with the
responsibility to implement and enforce
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Section 3. HUD’s regulations
implementing the requirements of
Section 3 have not been updated since
1994 and are not as effective as HUD
believes they could be. Furthermore,
significant legislation has been enacted
that affects HUD programs that are
subject to Section 3 and that are not
adequately addressed in the current
Section 3 regulations. On April 4, 2019,
HUD proposed a rule to update the
Section 3 regulations. See 84 FR 13177.
The proposed rule incorporated a
change from tracking the number of
Section 3 qualified new hires in public
housing financial assistance and Section
3 projects, to tracking the total labor
hours worked. In connection with the
proposed rule, HUD issued a proposed
benchmark notification. See 84 FR
13199. The proposed benchmark
notification included a proposed
benchmark number and the
methodology for determining the
benchmarks.

Benchmarks

For public housing financial
assistance, the proposed benchmark
notification provided that PHAs and
other recipients would meet the safe
harbor in the new § 75.13 by certifying
to the prioritization of effort in the new
§ 75.9 and meeting or exceeding Section
3 benchmarks for total number of labor
hours worked by Section 3 workers and
by Targeted Section 3 workers. (See the
definitions of these two categories of
workers at the end of Section II of this
preamble, below.) The benchmark for
Section 3 workers was set at 25 percent
or more of the total number of labor
hours worked by all workers employed
with public housing financial assistance
in the PHA'’s or other recipient’s fiscal
year. The benchmark for Targeted
Section 3 workers was set at 5 percent
or more of the total number of labor
hours worked by all workers employed
with public housing financial assistance
in the PHA'’s or other recipient’s fiscal
year.

For Section 3 projects, the proposed
benchmark notification set the same
benchmarks but with regards to the
project itself rather than the recipient’s
fiscal year. The proposed benchmark
notification provided that recipients
would meet the safe harbor in the new
§ 75.23 by certifying to the prioritization
of effort in the new § 75.19 and meeting
or exceeding Section 3 benchmarks for
total number of labor hours worked by
Section 3 workers and by Targeted
Section 3 workers. The benchmark for
Section 3 workers was set at 25 percent
or more of the total number of labor
hours worked by all workers on a
Section 3 project. The benchmark for

Targeted Section 3 workers was set at 5
percent or more of the total number of
labor hours worked by all workers on a
Section 3 project.

Methodology

To determine these benchmarks, HUD
looked at the total hours worked on a
construction or development project,
the total number of workers that would
likely qualify as Section 3 workers, and
the potential pool of Targeted Section 3
workers. In order for the Section 3
employment goal to be attainable, HUD
determined a labor-hour threshold that
is congruent with the labor market for
low-income workers by examining the
lower end of the wage distribution of
the relevant industries. Based on the
wage distribution data for on-site
construction and building services,
HUD set the threshold for Section 3
labor hours at 25 percent of all labor
hours to encourage recipients,
subrecipients, contractors, and
subcontractors to hire more Section 3
workers for construction. For the
Targeted Section 3 benchmarks, HUD
estimated the number of residents of
public housing or Section 8-assisted
housing, of current YouthBuild
participants, and of workers employed
by Section 3 business concerns. HUD
also examined commuting times based
on U.S. Census data. Finally, HUD
reviewed Community Development
Block Grant program (CDBG) and HOME
Investment Partnerships Program
(HOME) projects to estimate the number
of potential Targeted Section 3 workers
available for Section 3 projects. Based
on these data, HUD determined that 5
percent of all labor hours, or, in other
words, 20 percent of the Section 3 labor
hour threshold, was a reasonable goal
for both public housing financial
assistance and for Section 3 projects.

HUD sought public comment on both
the proposed rule and benchmark
notification and received 187 public
comments, 163 public comments on the
proposed rule and 24 public comments
on the proposed benchmark
notification. Comments on the proposed
rule and notification covered both
content on the rule and the benchmark
numbers. Therefore, all public
comments received on both the
proposed rule and the proposed
benchmark notification are addressed in
HUD'’s Section 3 final rule.

II. Section 3 Final Rule

The Section 3 final rule creates new
Section 3 regulations in 24 CFR part 75;
the public can find the final rule issued
elsewhere in today’s Federal Register.
The Section 3 final rule aims to make
Section 3 goals and reporting more

meaningful and more aligned with
statutory requirements. The final rule,
consistent with HUD’s Section 3
proposed rule, includes new metrics for
compliance safe harbors and provides
that these benchmarks will be set by
notification in the Federal Register. The
final rule separates out the new
requirements and benchmarks by the
type of funding, as follows:

(1) Public housing program: Subpart
B, Additional Provisions for Public
Housing Financial Assistance, covers
development assistance provided
pursuant to section 5 of the U.S.
Housing Act of 1937 (1937 Act) and
Operating Fund and Capital Fund
assistance provided pursuant to section
9 of the 1937 Act, collectively; these are
defined as public housing financial
assistance in the proposed rule.

(2) Other HUD programs: Subpart C,
Additional Provisions for Section 3
Projects, covers housing rehabilitation,
housing construction, and other public
construction projects assisted under
HUD programs that provide housing and
community development financial
assistance when the amount of
assistance to the project exceeds a
threshold of $200,000, and is defined as
a Section 3 project. A $100,000 project
threshold applies to grants under HUD’s
Lead Hazard Control and Healthy
Homes programs.

As for new metrics, the final rule
provides, consistent with the Section 3
proposed rule, that HUD will establish
the Section 3 benchmarks, through a
Federal Register notification. The final
rule provides that HUD may establish a
single nationwide benchmark for work
performed by Section 3 workers and a
single nationwide benchmark for work
performed by Targeted Section 3
workers, or may establish multiple
benchmarks based on geography, the
type of public housing financial
assistance, or other variables. The final
rule also provides, in establishing the
benchmarks, that HUD may consider the
industry averages worked by specific
categories of workers or in different
localities or regions; prior Section 3
reports by recipients; and any other
factors HUD deems important. In
establishing the Section 3 benchmarks,
HUD would exclude professional
services, which would be defined as
non-construction services that require
an advanced degree or professional
licensing, including, but not limited to,
contracts for legal services, financial
consulting, accounting services,
environmental assessment, architectural
services, and civil engineering services.
Lastly, HUD commits to updating the
benchmarks no less frequently than
once every three years through notice,
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subject to public comment, in the
Federal Register.

HUD created the Section 3 worker and
Targeted Section 3 worker concepts so
that HUD could track and set
benchmarks to target selected categories
of workers and to recognize the
statutory requirements pertaining to
contracting opportunities for business
concerns employing low- and very-low
income persons.

In the final Section 3 rule, HUD
defines a Section 3 worker for both
public housing financial assistance and
Section 3 projects as a worker that meets
one of the following requirements:

e The worker’s income is below the
income limit established by HUD.

e The worker is employed by a
Section 3 business concern.

e The worker is a YouthBuild
participant.

HUD defines a Targeted Section 3
worker differently for public housing
financial assistance and Section 3
projects. For § 75.11, public housing
financial assistance, a Targeted Section
3 worker includes any worker who is
employed by a Section 3 business
concern or is a:

¢ Resident of public housing or
Section 8-assisted housing;

¢ Resident of another project
managed by the PHA that is expending
assistance; or

e YouthBuild participant.

For §75.21, Section 3 projects, a
Targeted Section 3 worker includes any
worker who is employed by a Section 3
business concern or is a Section 3
worker who is:

e Living within the service area or
neighborhood of the project; or

¢ A YouthBuild participant.

HUD defines a Section 3 business
concern as a business concern that
meets one of the following
requirements:

e It is at least 51 percent owned by
low- or very low-income persons;

e Over 75 percent of the labor hours
performed for the business are
performed by low- or very low-income
persons; or

e It is a business at least 51 percent
owned by current public housing
residents or residents who currently live
in Section 8-assisted housing.

For more information about the final
rule, HUD refers readers to the final rule
published elsewhere in this issue of the
Federal Register.

III. Section 3 Benchmarks

This document finalizes the
benchmarks with regards to labor hours
for both public housing financial
assistance and Section 3 projects
without changes from what was

included in the proposed benchmark
notification. In the final rule, HUD is
not adopting the new hires formula as
proposed as an alternative in the
proposed rule, so the new hires formula
is accordingly not reflected in this
document. HUD is finalizing the same
benchmarks for all public housing
financial assistance and Section 3
projects. The methodology in
determining the Section 3 benchmarks,
as discussed above in the Background
section, did not change from what was
described in the proposed benchmark
notification because the definitions of
Section 3 Workers, Targeted Section 3
Workers, and Section 3 Business
concerns provided in the proposed rule
and adopted in the Section 3 final rule
were not substantially different. Once
HUD has more data, it may determine
whether different benchmarks are
appropriate. Please see the above
summary in the Background section of
this document and the proposed
benchmark notification for more
information.

The following benchmarks apply to
recipients subject to Section 3 upon the
effective date in the Section 3 final rule:

Public Housing Financial Assistance

For meeting the safe harbor in § 75.13,
PHAs and other recipients that certify to
following the prioritization of effort in
§75.9 and meet or exceed the following
Section 3 benchmarks will be
considered to have complied with
requirements in proposed 24 CFR part
75, subpart B, in the absence of
evidence to the contrary:

(1) Twenty-five (25) percent or more
of the total number of labor hours
worked by all workers employed with
public housing financial assistance in
the PHA’s or other recipient’s fiscal year
are Section 3 workers;

Section 3 Labor Hours =25%

Total Labor Hours

and

(2) Five (5) percent or more of the
total number of labor hours worked by
all workers employed with public
housing financial assistance in the
PHA'’s or other recipient’s fiscal year are
Targeted Section 3 workers, as defined
at §75.11.

Targeted Section 3 Labor Hours = 5%

Total Labor Hours

Section 3 Project

For meeting the safe harbor in § 75.23,
recipients that certify to following the
prioritization in § 75.19 and meet or
exceed the following Section 3

benchmarks will be considered to have
complied with requirements in
proposed 24 CFR part 75, subpart C, in
the absence of evidence to the contrary:

(1) Twenty-five (25) percent or more
of the total number of labor hours
worked by all workers on a Section 3
project are Section 3 workers;

Targeted Section 3 Labor Hours =25%

Total Labor Hours

and

(2) Five (5) percent or more of the
total number of labor hours worked by
all workers on a Section 3 project are
Targeted Section 3 workers, as defined
at §75.21.

Targeted Section 3 Labor Hours =5%

Total Labor Hours
IV. Environmental Impact

This document involves the
establishment of new Section 3
benchmarks for creating economic
opportunities for low- and very low-
income persons and eligible businesses,
and does not direct, provide for
assistance or loan and mortgage
insurance for, or otherwise govern or
regulate, real property acquisition,
disposition, leasing, rehabilitation,
alteration, demolition, or new
construction; or establish, revise, or
provide for standards for construction or
construction materials, manufactured
housing, or occupancy. Accordingly,
under 24 CFR 50.19(c)(1), this document
is categorically excluded from
environmental review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321).

Benjamin S. Carson, Sr.,

Secretary.

[FR Doc. 2020-19183 Filed 9-28-20; 8:45 am]|
BILLING CODE 4210-67-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9901]
RIN 1545-B0O55

Deduction for Foreign-Derived
Intangible Income and Global
Intangible Low-Taxed Income;
Correcting Amendment

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendments.
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PART 75 - ECONOMIC OPPORTUNITIES FOR LOW- AND VERY LOW-INCOME PERSONS

Authority: 12 U.S.C. 1701u; 42 U.S.C. 3535(d).

Source: 85FR 61562, Sept. 29, 2020, unless otherwise noted.

Subpart A - General Provisions



§ 75.1 Purpose.

This part establishes the requirements to be followed to ensure the objectives of Section 3 of the Housing and Urban Development Act of 1968 (12
U.S.C. 1701u) (Section 3) are met. The purpose of Section 3 is to ensure that economic opportunities, most importantly employment, generated by
certain HUD financial assistance shall be directed to low- and very low-income persons, particularly those who are recipients of government
assistance for housing or residents of the community in which the Federal assistance is spent.

§ 75.3 Applicability.

(a) General applicability. Section 3 applies to public housing financial assistance and Section 3 projects, as follows:

(1) Public housing financial assistance. Public housing financial assistance means:

()
(i)
(iii)
(iv)

Development assistance provided pursuant to section 5 of the United States Housing Act of 1937 (the 1937 Act);
Operations and management assistance provided pursuant to section 9(e) of the 1937 Act;
Development, modernization, and management assistance provided pursuant to section 9(d) of the 1937 Act; and

The entirety of a mixed-finance development project as described in 24 CFR 905.604, regardless of whether the project is fully
or partially assisted with public housing financial assistance as defined in paragraphs (a)(1)(i) through (jii) of this section.

(2) Section 3 projects.

()

(ii)

(iii)

Section 3 projects means housing rehabilitation, housing construction, and other public construction projects assisted under
HUD programs that provide housing and community development financial assistance when the total amount of assistance to
the project exceeds a threshold of $200,000. The threshold is $100,000 where the assistance is from the Lead Hazard Control
and Healthy Homes programs, as authorized by Sections 501 or 502 of the Housing and Urban Development Act of 1970 (12
U.S.C. 1701z-1 or 1701z-2), the Lead-Based Paint Poisoning Prevention Act (42 U.S.C 4801 et seq.); and the Residential Lead-
Based Paint Hazard Reduction Act of 1992 (42 U.S.C. 4851 et seq.). The project is the site or sites together with any building(s)
and improvements located on the site(s) that are under common ownership, management, and financing.

The Secretary must update the thresholds provided in paragraph (a)(2)(i) of this section not less than once every 5 years based
on a national construction cost inflation factor through FeoeraL RecisTer notice not subject to public comment. When the
Secretary finds it is warranted to ensure compliance with Section 3, the Secretary may adjust, regardless of the national
construction cost factor, such thresholds through FeperaL Recister notice, subject to public comment.

The requirements in this part apply to an entire Section 3 project, regardless of whether the project is fully or partially assisted
under HUD programs that provide housing and community development financial assistance.

(b) Contracts for materials. Section 3 requirements do not apply to material supply contracts.

(c) Indian and Tribal preferences. Contracts, subcontracts, grants, or subgrants subject to Section 7(b) of the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 5307(b)) or subject to tribal preference requirements as authorized under 101(k) of the Native
American Housing Assistance and Self-Determination Act (25 U.S.C. 4111(k)) must provide preferences in employment, training, and
business opportunities to Indians and Indian organizations, and are therefore not subject to the requirements of this part.

(d) Other HUD assistance and other Federal assistance. Recipients that are not subject to Section 3 are encouraged to consider ways to
support the purpose of Section 3.



§ 75.5 Definitions.

The terms HUD, Public housing, and Public Housing Agency (PHA) are defined in 24 CFR part 5. The following definitions also apply to this part:
1937 Act means the United States Housing Act of 1937, 42 U.S.C. 1437 et seq.

Contractor means any entity entering into a contract with:

(1) Arecipient to perform work in connection with the expenditure of public housing financial assistance or for work in connection with a
Section 3 project; or

(2) A subrecipient for work in connection with a Section 3 project.

Labor hours means the number of paid hours worked by persons on a Section 3 project or by persons employed with funds that include public
housing financial assistance.

Low-income person means a person as defined in Section 3(b)(2) of the 1937 Act.

Material supply contracts means contracts for the purchase of products and materials, including, but not limited to, lumber, drywall, wiring,
concrete, pipes, toilets, sinks, carpets, and office supplies.

Professional services means non-construction services that require an advanced degree or professional licensing, including, but not limited to,
contracts for legal services, financial consulting, accounting services, environmental assessment, architectural services, and civil engineering
services.

Public housing financial assistance means assistance as defined in § 75.3(a)(1).
Public housing project is defined in 24 CFR 905.108.

Recipient means any entity that receives directly from HUD public housing financial assistance or housing and community development assistance
that funds Section 3 projects, including, but not limited to, any State, local government, instrumentality, PHA, or other public agency, public or
private nonprofit organization.

Section 3 means Section 3 of the Housing and Urban Development Act of 1968, as amended (12 U.S.C. 1701u).

Section 3 business concern means:
(1) A business concern meeting at least one of the following criteria, documented within the last six-month period:
(i) Itis atleast 51 percent owned and controlled by low- or very low-income persons;

(ii) Over 75 percent of the labor hours performed for the business over the prior three-month period are performed by Section 3
workers; or

(iii) Itis a business at least 51 percent owned and controlled by current public housing residents or residents who currently live in
Section 8-assisted housing.

(2) The status of a Section 3 business concern shall not be negatively affected by a prior arrest or conviction of its owner(s) or employees.



(3) Nothing in this part shall be construed to require the contracting or subcontracting of a Section 3 business concern. Section 3 business
concerns are not exempt from meeting the specifications of the contract.

Section 3 project means a project defined in § 75.3(a)(2).

Section 3 worker means:
(1) Any worker who currently fits or when hired within the past five years fit at least one of the following categories, as documented:
(i) The worker's income for the previous or annualized calendar year is below the income limit established by HUD.
(i) The worker is employed by a Section 3 business concern.
(iiiy The worker is a YouthBuild participant.
(2) The status of a Section 3 worker shall not be negatively affected by a prior arrest or conviction.

(3) Nothing in this part shall be construed to require the employment of someone who meets this definition of a Section 3 worker. Section 3
workers are not exempt from meeting the qualifications of the position to be filled.

Section 8-assisted housing refers to housing receiving project-based rental assistance or tenant-based assistance under Section 8 of the 1937 Act.
Service area or the neighborhood of the project means an area within one mile of the Section 3 project or, if fewer than 5,000 people live within one

mile of a Section 3 project, within a circle centered on the Section 3 project that is sufficient to encompass a population of 5,000 people according

to the most recent U.S. Census.

Small PHA means a public housing authority that manages or operates fewer than 250 public housing units.

Subcontractor means any entity that has a contract with a contractor to undertake a portion of the contractor's obligation to perform work in
connection with the expenditure of public housing financial assistance or for a Section 3 project.

Subrecipient has the meaning provided in the applicable program regulations or in 2 CFR 200.93.

Targeted Section 3 worker has the meanings provided in §§ 75.11, 75.21, or 75.29, and does not exclude an individual that has a prior arrest or
conviction.

Very low-income person means the definition for this term set forth in section 3(b)(2) of the 1937 Act.

YouthBuild programs refers to YouthBuild programs receiving assistance under the Workforce Innovation and Opportunity Act (29 U.S.C. 3226).

§ 75.7 Requirements applicable to HUD NOFAs for Section 3 covered programs.

All notices of funding availability (NOFAs) issued by HUD that announce the availability of funding covered by § 75.3 will include notice that this
part is applicable to the funding and may include, as appropriate for the specific NOFA, points or bonus points for the quality of Section 3 plans.

Subpart B - Additional Provisions for Public Housing Financial Assistance



§ 75.9 Requirements.
(a) Employment and training.

(1) Consistent with existing Federal, state, and local laws and regulations, PHAs or other recipients receiving public housing financial
assistance, and their contractors and subcontractors, must make their best efforts to provide employment and training
opportunities generated by the public housing financial assistance to Section 3 workers.

(2) PHAs or other recipients, and their contractors and subcontractors, must make their best efforts described in paragraph (a)(1) of
this section in the following order of priority:

(i) To residents of the public housing projects for which the public housing financial assistance is expended;

(ii) To residents of other public housing projects managed by the PHA that is providing the assistance or for residents of Section
8-assisted housing managed by the PHA,

(iii) To participants in YouthBuild programs; and

(iv) To low- and very low-income persons residing within the metropolitan area (or nonmetropolitan county) in which the
assistance is expended.

(b) Contracting.

(1) Consistent with existing Federal, state, and local laws and regulations, PHAs and other recipients of public housing financial
assistance, and their contractors and subcontractors, must make their best efforts to award contracts and subcontracts to
business concerns that provide economic opportunities to Section 3 workers.

(2) PHAs and other recipients, and their contractors and subcontractors, must make their best efforts described in paragraph (b)(1) of
this section in the following order of priority:

(i) To Section 3 business concerns that provide economic opportunities for residents of the public housing projects for which the
assistance is provided;

(ii) To Section 3 business concerns that provide economic opportunities for residents of other public housing projects or Section-
8 assisted housing managed by the PHA that is providing the assistance;

(iii) To YouthBuild programs; and

(iv) To Section 3 business concerns that provide economic opportunities to Section 3 workers residing within the metropolitan
area (or nonmetropolitan county) in which the assistance is provided.

§ 75.11 Targeted Section 3 worker for public housing financial assistance.
(a) Targeted Section 3 worker. A Targeted Section 3 worker for public housing financial assistance means a Section 3 worker who is:
(1) A worker employed by a Section 3 business concern; or

(2) A worker who currently fits or when hired fit at least one of the following categories, as documented within the past five years:

(i) A resident of public housing or Section 8-assisted housing;

(ii) A resident of other public housing projects or Section 8-assisted housing managed by the PHA that is providing the assistance;
or



(iii) A YouthBuild participant.
(b) [Reserved]

§ 75.13 Section 3 safe harbor.

(a) General. PHAs and other recipients will be considered to have complied with requirements in this part, in the absence of evidence to the
contrary, if they:

(1) Certify that they have followed the prioritization of effort in § 75.9; and
(2) Meet or exceed the applicable Section 3 benchmarks as described in paragraph (b) of this section.
(b) Establishing benchmarks.

(1) HUD will establish Section 3 benchmarks for Section 3 workers or Targeted Section 3 workers or both through a document
published in the FeperaL RecisTer. HUD may establish a single nationwide benchmark for Section 3 workers and a single nationwide
benchmark for Targeted Section 3 workers, or may establish multiple benchmarks based on geography, the type of public housing
financial assistance, or other variables. HUD will update the benchmarks through a document published in the FeperaL RecisTER,
subject to public comment, not less frequently than once every 3 years. Such notice shall include aggregate data on labor hours and
the proportion of PHAs and other recipients meeting benchmarks, as well as other metrics reported pursuant to § 75.15 as deemed
appropriate by HUD, for the 3 most recent reporting years.

(2) In establishing the Section 3 benchmarks, HUD may consider the industry averages for labor hours worked by specific categories of
workers or in different localities or regions; averages for labor hours worked by Section 3 workers and Targeted Section 3 workers
as reported by recipients pursuant to this section; and any other factors HUD deems important. In establishing the Section 3
benchmarks, HUD will exclude professional services from the total number of labor hours as such hours are excluded from the total
number of labor hours to be reported per § 75.15(a)(4).

(3) Section 3 benchmarks will consist of the following two ratios:

(i) The number of labor hours worked by Section 3 workers divided by the total number of labor hours worked by all workers
funded by public housing financial assistance in the PHA's or other recipient's fiscal year.

(i) The number of labor hours worked by Targeted Section 3 workers, as defined in § 75.11(a), divided by the total number of labor
hours worked by all workers funded by public housing financial assistance in the PHA's or other recipient's fiscal year.

§ 75.15 Reporting.

(a) Reporting of labor hours.
(1) For public housing financial assistance, PHAs and other recipients must report in a manner prescribed by HUD:
(i) The total number of labor hours worked;
(i) The total number of labor hours worked by Section 3 workers; and
(iii) The total number of labor hours worked by Targeted Section 3 workers.

(2) Section 3 workers' and Targeted Section 3 workers' labor hours may be counted for five years from when their status as a Section 3
worker or Targeted Section 3 worker is established pursuant to § 75.31.



(3) The labor hours reported under paragraph (a)(1) of this section must include the total number of labor hours worked with public
housing financial assistance in the fiscal year of the PHA or other recipient, including labor hours worked by any contractors and
subcontractors that the PHA or other recipient is required, or elects pursuant to paragraph (a)(4) of this section, to report.

(4) PHAs and other recipients reporting under this section, as well as contractors and subcontractors who report to PHAs and
recipients, may report labor hours by Section 3 workers, under paragraph (a)(1)(ii) of this section, and labor hours by Targeted
Section 3 workers, under paragraph (a)(1)(iii) of this section, from professional services without including labor hours from
professional services in the total number of labor hours worked under paragraph (a)(1)(i) of this section. If a contract covers both
professional services and other work and the PHA, other recipient, contractor, or subcontractor chooses not to report labor hours
from professional services, the labor hours under the contract that are not from professional services must still be reported.

(5) PHAs and other recipients may report on the labor hours of the PHA, the recipient, a contractor, or a subcontractor based on the
employer's good faith assessment of the labor hours of a full-time or part-time employee informed by the employer's existing salary
or time and attendance based payroll systems, unless the project or activity is otherwise subject to requirements specifying time
and attendance reporting.

(b) Additional reporting if Section 3 benchmarks are not met. If the PHA's or other recipient's reporting under paragraph (a) of this section
indicates that the PHA or other recipient has not met the Section 3 benchmarks described in § 75.13, the PHA or other recipient must
report in a form prescribed by HUD on the qualitative nature of its Section 3 compliance activities and those of its contractors and
subcontractors. Such qualitative efforts may, for example, include but are not limited to the following:

) Engaged in outreach efforts to generate job applicants who are Targeted Section 3 workers.

~

Provided training or apprenticeship opportunities.

~

(1
(2
(3) Provided technical assistance to help Section 3 workers compete for jobs (e.g., resume assistance, coaching).

(4) Provided or connected Section 3 workers with assistance in seeking employment including: drafting resumes, preparing for
interviews, and finding job opportunities connecting residents to job placement services.

(5) Held one or more job fairs.

(6) Provided or referred Section 3 workers to services supporting work readiness and retention (e.g., work readiness activities, interview
clothing, test fees, transportation, child care).

(7) Provided assistance to apply for/or attend community college, a four-year educational institution, or vocational/technical training.
(8) Assisted Section 3 workers to obtain financial literacy training and/or coaching.

(9) Engaged in outreach efforts to identify and secure bids from Section 3 business concerns.

10) Provided technical assistance to help Section 3 business concerns understand and bid on contracts.

11) Divided contracts into smaller jobs to facilitate participation by Section 3 business concerns.

2) Provided bonding assistance, guaranties, or other efforts to support viable bids from Section 3 business concerns.

3) Promoted use of business registries designed to create opportunities for disadvantaged and small businesses.
4

) Outreach, engagement, or referrals with the state one-stop system as defined in Section 121(e)(2) of the Workforce Innovation and
Opportunity Act.



(c) Reporting frequency. Unless otherwise provided, PHAs or other recipients must report annually to HUD under paragraph (a) of this

section, and, where required, under paragraph (b) of this section, in a manner consistent with reporting requirements for the applicable
HUD program.

(d) Reporting by Small PHAs. Small PHAs may elect not to report under paragraph (a) of this section. Small PHAs that make such election

are required to report on their qualitative efforts, as described in paragraph (b) of this section, in a manner consistent with reporting
requirements for the applicable HUD program.

§ 75.17 Contract provisions.

(a) PHAs or other recipients must include language in any agreement or contract to apply Section 3 to contractors.
(b)

PHAs or other recipients must require contractors to include language in any contract or agreement to apply Section 3 to subcontractors.

(c) PHAs or other recipients must require all contractors and subcontractors to meet the requirements of § 75.9, regardless of whether
Section 3 language is included in contracts.

Subpart C - Additional Provisions for Housing and Community Development Financial
Assistance

§ 75.19 Requirements.
(a) Employment and training.

(1) To the greatest extent feasible, and consistent with existing Federal, state, and local laws and regulations, recipients covered by this
subpart shall ensure that employment and training opportunities arising in connection with Section 3 projects are provided to
Section 3 workers within the metropolitan area (or nonmetropolitan county) in which the project is located.

(2) Where feasible, priority for opportunities and training described in paragraph (a)(1) of this section should be given to:
(i) Section 3 workers residing within the service area or the neighborhood of the project, and
(ii) Participants in YouthBuild programs.
(b) Contracting.
(1) To the greatest extent feasible, and consistent with existing Federal, state, and local laws and regulations, recipients covered by this

subpart shall ensure contracts for work awarded in connection with Section 3 projects are provided to business concerns that

provide economic opportunities to Section 3 workers residing within the metropolitan area (or nonmetropolitan county) in which the
project is located.

(2) Where feasible, priority for contracting opportunities described in paragraph (b)(1) of this section should be given to:

(i) Section 3 business concerns that provide economic opportunities to Section 3 workers residing within the service area or the
neighborhood of the project, and

(ii) YouthBuild programs.

§ 75.21 Targeted Section 3 worker for housing and community development financial assistance.



(a) Targeted Section 3 worker. A Targeted Section 3 worker for housing and community development financial assistance means a Section 3
worker who is:

(1) A worker employed by a Section 3 business concern; or
(2) A worker who currently fits or when hired fit at least one of the following categories, as documented within the past five years:
(i) Living within the service area or the neighborhood of the project, as defined in § 75.5; or
(ii) A YouthBuild participant.
(b) [Reserved]

§ 75.23 Section 3 safe harbor.

(a) General. Recipients will be considered to have complied with requirements in this part, in the absence of evidence to the contrary if they:

(1) Certify that they have followed the prioritization of effort in § 75.19; and

(2) Meet or exceed the applicable Section 3 benchmark as described in paragraph (b) of this section.

(b) Establishing benchmarks.

(1) HUD will establish Section 3 benchmarks for Section 3 workers or Targeted Section 3 workers or both through a document
published in the FeperaL RecisTer. HUD may establish a single nationwide benchmark for Section 3 workers and a single nationwide
benchmark for Targeted Section 3 workers, or may establish multiple benchmarks based on geography, the nature of the Section 3
project, or other variables. HUD will update the benchmarks through a document published in the FeperaL RecisTER, Subject to public
comment, not less frequently than once every 3 years. Such notice shall include aggregate data on labor hours and the proportion

of recipients meeting benchmarks, as well as other metrics reported pursuant to § 75.25 as deemed appropriate by HUD, for the 3
most recent reporting years.

(2) Inestablishing the Section 3 benchmarks, HUD may consider the industry averages for labor hours worked by specific categories of
workers or in different localities or regions; averages for labor hours worked by Section 3 workers and Targeted Section 3 workers
as reported by recipients pursuant to this section; and any other factors HUD deems important. In establishing the Section 3
benchmarks, HUD will exclude professional services from the total number of labor hours as such hours are excluded from the total
number of labor hours to be reported per § 75.25(a)(4).

(3) Section 3 benchmarks will consist of the following two ratios:

(i) The number of labor hours worked by Section 3 workers divided by the total number of labor hours worked by all workers on a
Section 3 project in the recipient's program year.

(i) The number of labor hours worked by Targeted Section 3 workers as defined in § 75.21(a), divided by the total number of labor
hours worked by all workers on a Section 3 project in the recipient's program year.
§ 75.25 Reporting.

(a) Reporting of labor hours.

(1) For Section 3 projects, recipients must report in a manner prescribed by HUD:



(i) The total number of labor hours worked;
(ii) The total number of labor hours worked by Section 3 workers; and
(iii) The total number of labor hours worked by Targeted Section 3 workers.

Section 3 workers' and Targeted Section 3 workers' labor hours may be counted for five years from when their status as a Section 3
worker or Targeted Section 3 worker is established pursuant to § 75.31.

The labor hours reported under paragraph (a)(1) of this section must include the total number of labor hours worked on a Section 3
project, including labor hours worked by any subrecipients, contractors and subcontractors that the recipient is required, or elects
pursuant to paragraph (a)(4) of this section, to report.

Recipients reporting under this section, as well as subrecipients, contractors and subcontractors who report to recipients, may
report labor hours by Section 3 workers, under paragraph (a)(1)(ii) of this section, and labor hours by Targeted Section 3 workers,
under paragraph (a)(1)(iii) of this section, from professional services without including labor hours from professional services in the
total number of labor hours worked under paragraph (a)(1)(i) of this section. If a contract covers both professional services and
other work and the recipient or contractor or subcontractor chooses not to report labor hours from professional services, the labor
hours under the contract that are not from professional services must still be reported.

Recipients may report their own labor hours or that of a subrecipient, contractor, or subcontractor based on the employer's good
faith assessment of the labor hours of a full-time or part-time employee informed by the employer's existing salary or time and
attendance based payroll systems, unless the project or activity is otherwise subject to requirements specifying time and
attendance reporting.

(b) Additional reporting if Section 3 benchmarks are not met. If the recipient's reporting under paragraph (a) of this section indicates that the
recipient has not met the Section 3 benchmarks described in § 75.23, the recipient must report in a form prescribed by HUD on the
qualitative nature of its activities and those its contractors and subcontractors pursued. Such qualitative efforts may, for example,
include but are not limited to the following:

7)
@)
9
(10)
()

Engaged in outreach efforts to generate job applicants who are Targeted Section 3 workers.
Provided training or apprenticeship opportunities.
Provided technical assistance to help Section 3 workers compete for jobs (e.g., resume assistance, coaching).

Provided or connected Section 3 workers with assistance in seeking employment including: drafting resumes, preparing for
interviews, and finding job opportunities connecting residents to job placement services.

Held one or more job fairs.

Provided or referred Section 3 workers to services supporting work readiness and retention (e.g., work readiness activities, interview
clothing, test fees, transportation, child care).

Provided assistance to apply for/or attend community college, a four-year educational institution, or vocational/technical training.
Assisted Section 3 workers to obtain financial literacy training and/or coaching.

Engaged in outreach efforts to identify and secure bids from Section 3 business concerns.

Provided technical assistance to help Section 3 business concerns understand and bid on contracts.

Divided contracts into smaller jobs to facilitate participation by Section 3 business concerns.



(12) Provided bonding assistance, guaranties, or other efforts to support viable bids from Section 3 business concerns.
(13) Promoted use of business registries designed to create opportunities for disadvantaged and small businesses.

(14) Outreach, engagement, or referrals with the state one-stop system as defined in Section 121(e)(2) of the Workforce Innovation and
Opportunity Act.

Reporting frequency. Unless otherwise provided, recipients must report annually to HUD under paragraph (a) of this section, and, where

required, under paragraph (b) of this section, on all projects completed within the reporting year in a manner consistent with reporting
requirements for the applicable HUD program.

§ 75.27 Contract provisions.

(@)
(b)

Recipients must include language applying Section 3 requirements in any subrecipient agreement or contract for a Section 3 project.

Recipients of Section 3 funding must require subrecipients, contractors, and subcontractors to meet the requirements of § 75.19,

regardless of whether Section 3 language is included in recipient or subrecipient agreements, program regulatory agreements, or
contracts.

Subpart D - Provisions for Multiple Funding Sources, Recordkeeping, and Compliance

§ 75.29 Multiple funding sources.

(a)

(b)

If a housing rehabilitation, housing construction or other public construction project is subject to Section 3 pursuant to § 75.3(a)(1) and
(2), the recipient must follow subpart B of this part for the public housing financial assistance and may follow either subpart B or C of
this part for the housing and community development financial assistance. For such a project, the following applies:

(1) For housing and community development financial assistance, a Targeted Section 3 worker is any worker who meets the definition
of a Targeted Section 3 worker in either subpart B or C of this part; and

(2) The recipients of both sources of funding shall report on the housing rehabilitation, housing construction, or other public

construction project as a whole and shall identify the multiple associated recipients. PHAs and other recipients must report the
following information:

(i) The total number of labor hours worked on the project;
(ii) The total number of labor hours worked by Section 3 workers on the project; and
(iii) The total number of labor hours worked by Targeted Section 3 workers on the project.

If a housing rehabilitation, housing construction, or other public construction project is subject to Section 3 because the project is
assisted with funding from multiple sources of housing and community development assistance that exceed the thresholds in § 75.3(a)

(2), the recipient or recipients must follow subpart C of this part, and must report to the applicable HUD program office, as prescribed by
HUD.

§ 75.31 Recordkeeping.



(a) HUD shall have access to all records, reports, and other documents or items of the recipient that are maintained to demonstrate
compliance with the requirements of this part, or that are maintained in accordance with the regulations governing the specific HUD

program by which the Section 3 project is governed, or the public housing financial assistance is provided or otherwise made available to
the recipient, subrecipient, contractor, or subcontractor.

(b) Recipients must maintain documentation, or ensure that a subrecipient, contractor, or subcontractor that employs the worker maintains

documentation, to ensure that workers meet the definition of a Section 3 worker or Targeted Section 3 worker, at the time of hire or the
first reporting period, as follows:

(1) For a worker to qualify as a Section 3 worker, one of the following must be maintained:
(i) A worker's self-certification that their income is below the income limit from the prior calendar year;
(ii) A worker's self-certification of participation in a means-tested program such as public housing or Section 8-assisted housing;

(iii) Certification from a PHA, or the owner or property manager of project-based Section 8-assisted housing, or the administrator
of tenant-based Section 8-assisted housing that the worker is a participant in one of their programs;

(iv) An employer's certification that the worker's income from that employer is below the income limit when based on an
employer's calculation of what the worker's wage rate would translate to if annualized on a full-time basis; or

(v) Anemployer's certification that the worker is employed by a Section 3 business concern.
(2) For a worker to qualify as a Targeted Section 3 worker, one of the following must be maintained:
(i) For a worker to qualify as a Targeted Section 3 worker under subpart B of this part:
(A) A worker's self-certification of participation in public housing or Section 8-assisted housing programs;

(B) Certification from a PHA, or the owner or property manager of project-based Section 8-assisted housing, or the
administrator of tenant-based Section 8-assisted housing that the worker is a participant in one of their programs;

(C) Anemployer's certification that the worker is employed by a Section 3 business concern; or
(D) A worker's certification that the worker is a YouthBuild participant.

ii) Foraworker to qualify as a Targeted Section 3 worker under subpart C of this part:

(i) F ker t lif Targeted Section 3 work d bpart C of thi t

(A) An employer's confirmation that a worker's residence is within one mile of the work site or, if fewer than 5,000 people live
within one mile of a work site, within a circle centered on the work site that is sufficient to encompass a population of
5,000 people according to the most recent U.S. Census;

(B) An employer's certification that the worker is employed by a Section 3 business concern; or
(C) A worker's self-certification that the worker is a YouthBuild participant.

(c) The documentation described in paragraph (b) of this section must be maintained for the time period required for record retentions in
accordance with applicable program regulations or, in the absence of applicable program regulations, in accordance with 2 CFR part 200.

(d) A PHA or recipient may report on Section 3 workers and Targeted Section 3 workers for five years from when their certification as a
Section 3 worker or Targeted Section 3 worker is established.

§ 75.33 Compliance.



(a) Records of compliance. Each recipient shall maintain adequate records demonstrating compliance with this part, consistent with other
recordkeeping requirements in 2 CFR part 200.

(b) Complaints. Complaints alleging failure of compliance with this part may be reported to the HUD program office responsible for the
public housing financial assistance or the Section 3 project, or to the local HUD field office.

(¢) Monitoring. HUD will monitor compliance with the requirements of this part. The applicable HUD program office will determine

appropriate methods by which to oversee Section 3 compliance. HUD may impose appropriate remedies and sanctions in accordance
with the laws and regulations for the program under which the violation was found.



Georgia Department of Community Affairs
Mandatory Section 3 Solicitation Package

This mandatory solicitation package has been developed in accordance with DCA’s Section 3 Policy for
Covered HUD Funded Activities. DCA encourages all recipients, sub-recipients, contractors, and sub-
contractors to review this policy prior to completion of the solicitation package. For those awards that
meet the applicable Section 3 thresholds, this package must be returned in accordance  with the
applicable instructions to the contracting entity prior to award or at the time of submission of a
bid/proposal in order to claim a Section 3 preference. The Section 3 Clause, required forms, and
instructions are included in this package. All Recipients and Sub-recipients of Section 3 covered
Assistance (including but not limited to contractors, sub-contractors, developers, grantees, CHDOs, non-
profits, and local government entities) are subject to compliance with regulations in 2 Part 75.

Additional provisions for Housing and Community Development Financial Assistance.

§75.19 Requirements.
(a) Employment and training.

(1) To the greatest extent feasible and consistent with existing federal state and local laws and
regulations recipients covered by this subpart shall ensure that employment and training
opportunities arising in connection with Section 3 projects are provided to Section 3 workers
within the metropolitan area (or nonmetropolitan county) in which the project is located.

(2) Where feasible priority for opportunities and training described in paragraph (a)(l) of this section
should be given to:
(i) Section 3 workers residing within the service area or the neighborhood of the
project and
(ii) Participants in YouthBuild programs.

(b) Contracting

(1) To the greatest extent feasible and consistent with existing, Federal, state, and local laws and
regulations recipients covered by this subpart shall ensure contracts for work awarded in
connection with Section 3 projects are provided to business concerns that provide economic
opportunities to Section 3 workers residing within the metropolitan area (or nonmetropolitan
county) in which the project is located.

(2) Where feasible, priority for contracting opportunities described in paragraph (b)(l) of this section
should be given to:

(i) Section 3 business concerns that provide economic opportunities to Section 3 workers
residing within the service area or the neighborhood of the project, and

(ii)  YouthBuild programs.

Any bid/proposal claiming a preference must include the completed and signed Section 3 Self-
Certification and Action Plan and the Section 3 Business Concern Self Certification and be
submitted by the bid/proposal deadline.

The following Section 3 forms must be completed and returned prior to contract execution:
e Section 3 Self Certification and Action Plan
e Previous Section 3 Compliance Certification
e Assurance of Compliance Certification

Additionally, if the contractor is claiming certification as a 51% owned by low or very low-income
residents or is certifying as a 75% workforce the Resident Self-Certification and Skills Data Form must
be returned for all employees who meet the low- or very low-income requirement as well as the
appropriate Section 3 Business Certification.



Section 3 Solicitation Overview and Instructions for

Contractors

The DCA Section 3 Policy requires that, when the Section 3 requlation is triggered, every
effort within the contractor’s disposal must be made, to the greatest extent feasible, to offer all
available employment and contracting opportunities to Section 3 residents and Section 3
businesses based on the compliance methods below.

All Contracts and All Contractors must meet Section 3 compliance by:

A

Giving notice of any and all opportunities for employment and contracting to residents of
the local Public Housing Authority (PHA), and other low and very low income area
residents and businesses, by posting the opportunity in community sources generally
available to low income residents and the general public. Exercising a minimum of
three (3) of the following listed sources must be completed prior to offering employment
to anyone not covered by Section 3 requirements:

The local community newspaper

The most widely distributed newspaper

Company or agency website

The management office of the local housing authority/homeless service
agency/local low income housing community

Local Workforce Board (i.e., Department of Labor)

Local office of the Georgia Division of Family and Children Services
Dodge Room http://www.construction.com/dodge/dodge.asp

Other locations as approved by DCA

N =

©NO O

The recipient, sub-recipient or contractor must check the HUD Section 3 Business
Registry to determine if there are any Section 3 businesses in the County where the
work will be performed. If there are Section 3 businesses in the County that may be able
to perform the work, the recipient, sub-recipient or contractor must provide a copy of the
contracting opportunity(ies) (e.g., bid notices) to the Section 3 businesses. See the HUD
Section 3 Business Registry at: https://hudapps.hud.gov/OpportunityPortal/.

. Clearly stating in notices that the position is a “Section 3 covered position under the

HUD Act of 1968 and that Section 3 Residents and Business Concerns are encouraged
to apply.”

. Placing the Section 3 Clause provided in Appendix A in ALL solicitations.

. When possible, other activities may be done to demonstrate effort to comply with the

Safe Harbor Limits. These other efforts are listed in the appendix to part 75 of the Code
of Federal Regulations—24 CFR Part 75 and include:

Engaged in outreach efforts to generate job applicants who are Targeted Section 3 workers.

1) Provided training or apprenticeship opportunities.
2) Provided technical assistance to help Section 3 workers compete for jobs (e.g.,
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resume assistance, coaching).
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3) Provided or connected Section 3 workers with assistance in seeking employment
including: drafting resumes, preparing for interviews, and finding job opportunities

connecting residents to job placement services.
4) Held one or more job fairs.

5) Provided or referred Section 3 workers to services supporting work readiness

and retention (e.g., work readiness activities, interview clothing, test fees,

transportation, childcare).

6) Provided assistance to apply for/or attend community college, a four-year

educational institution, or vocational/technical training.

7) Assisted Section 3 workers to obtain financial literacy training and/or coaching.
8) Engaged in outreach efforts to identify and secure bids from Section 3 business

concerns.

9) Provided technical assistance to help Section 3 business concerns understand

and bid on contracts.

10) Divided contracts into smaller jobs to facilitate participation by Section 3 business

concerns.

11) Provided bonding assistance, guaranties, or other efforts to support viable bids

from Section 3 business concerns.

12) Promoted use of business registries designed to create opportunities for

disadvantaged and small businesses.

13) Outreach, engagement, or referrals with the state one-stop system as defined in

Section 121(e)(2) of the Workforce Innovation and Opportunity Act

F. Linking residents or businesses to local resources that may be available to
help prepare them for applying for and achieving the opportunity.

G. Working with DCA, the recipient, sub-recipient or contractor as applicable in
developing a communication and follow up process to track and report all
Section 3 applications and hiring activities to ensure the reporting of
compliance efforts, and that contracting and sub- contracting are accurate.
Provide preference in hiring and contracting to Section 3 applicants and
contractors when employment or contracting opportunities are offered and all
requirements are met and remain equal. Contractors must:

1. Provide this package to all sub-contractors when soliciting bids for all
contracts or sub- contracts;
2. Meet all the same processes in A-E; and

3. Provide Preference to all sub-contractors meeting the definitions as
stated in Section VI of DCA’s Section 3 Policy for Covered HUD Funded
Activities.

H. In order for Preference as a Section 3 Contractor to be factored into the
award decision, all elements of the solicitation criteria must be equal between
contracts. This means price and all other factors must be equal. Then the
contractors that elect Preference on the Certification and Action Plan form
that meet that Preference criterion will be provided Preference in the award
of the contract as provided in Part VI., Preferences and Eligibility of DCA’s
Section 3 Policy for Covered HUD Funded Activities.

Example:

DCA Mandatory Section 3 Solicitation Package June 2022

Page 3



;
Georgia-

Department of
Community Affairs

Bill's electrical and Sue’s Electrical bid a job where the housing authority has a budget of
$500,000. Bill bids $480,000 and elects a Preference as a Section business concern
because he qualifies as a Section 3 Business concern. Sue bids $450,000 but does not
elect any Preference. Both companies met all the other requirements. Sue will be
awarded the contract because Bill’s bid was higher.

Important items to remember about receiving Preferences in contract award:

All contractors and/or subcontractors that elect a Preference and are
awarded a contract must be in compliance prior to the issuance of a Notice to
Proceed by DCA, the recipient, sub- recipient, or the contractor based on the
policies established for the applicable DCA funding program. The contractor
and/or subcontractor must maintain the elected Preference standard during
the entire contract or risk having the contract terminated for failure to comply.
See Appendix B for further details.

When a contractor and/or subcontractor that elected a Preference is unable
to identify a Section 3 resident or a Section 3 business for employment or
contracting opportunities, the contractor then must offer employment
related training to the Section 3 residents in the county. The training must
be provided according to Part VIl — Other Economic Opportunities in DCA’s
Section 3 Policy.
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Appendix A
Section 3 Clause

Training and Employment Opportunities for Residents in the Project Area (Section 3,
HUD Act of 1968; 24 CFR 75)

(a) The work to be performed under this contract is subject to the requirements of section 3 of
the Housing and Urban Development Act of 1968, as amended, 12 U.S.C. 1701u (section 3).
The purpose of section 3 is to ensure that employment and other economic opportunities
generated by HUD assistance or HUD-assisted projects covered by section 3, shall, to the
greatest extent feasible, be directed to low- and very low-income persons, particularly persons
who are recipients of HUD assistance for housing.

(b) The parties to this contract agree to comply with HUD's regulations in 24 CFR Part 75,
which implement section 3. As evidenced by their execution of this contract, the parties to this
contract certify that they are under no contractual or other impediment that would prevent
them from complying with the Part 75 regulations.

(c) The contractor agrees to send to each labor organization or representative of workers with
which the contractor has a collective bargaining agreement or other understanding, if any, a
notice advising the labor organization or workers' representative of the contractor's
commitments under this section 3 clause and will post copies of the notice in conspicuous
places at the work site where both employees and applicants for training and employment
positions can see the notice. The notice shall describe the section 3 preference, shall set forth
minimum number and job titles subject to hire, availability of Section 3 apprenticeship and
training positions, the qualifications for each; and the name and location of the person(s)
taking applications for each of the positions; and the anticipated date the work shall begin.

(d) The contractor agrees to include this section 3 clause in every subcontract subject to
compliance with regulations in 24 CFR Part 75, and agrees to take appropriate action, as
provided in an applicable provision of the subcontract or in this section 3 clause, upon a finding
that the subcontractor is in violation of the regulations in 24 CFR Part 75. The contractor will
not subcontract with any subcontractor where the contractor has notice or knowledge that the
subcontractor has been found in violation of the regulations in 24 CFR Part 75.

(e) The contractor will certify that any vacant employment positions, including training
positions, that are filled (1) after the contractor is selected but before the contract is executed,
and (2) with persons other than those to whom the regulations of 24 CFR Part 75 require
employment opportunities to be directed, were not filled to circumvent the contractor's
obligations under 24 CFR Part 75.

(f) Noncompliance with HUD's regulations in 24 CFR Part 75 may result in sanctions,
termination of this contract for default, and debarment or suspension from future HUD
assisted contracts.
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Appendix B
Section 3 Contract Non-Compliance Cure /Termination Processes

This language is a component of contract compliance with the work to
which you are responding in this solicitation. The full requirements are
provided in the Section 3 Clause found elsewhere in this package and in
DCA’s Section 3 Policy for Covered HUD Funded Activities.

Any recipient, sub-recipient or contractor claiming Preference must be in
compliance prior to issuance of a notice to proceed by DCA,
recipient, sub-recipient, or contractor based on the policies
established for the applicable DCA funding program. This preference
can be met by any of the three qualifications ( meets criteria within
the past 6 months):

1. 51% or more owned and controlled by low or very-low income persons

2. 75% or more of the labor hours are performed by Section 3
workers or YouthBuild Participants
3. 51% or more owned by current residents of Public Housing

The recipient, sub-recipient or contractor must maintain compliance
throughout the life of the contract. The contractor understands and agrees
that a compliance management firm may be used to conduct routine and
certified payroll reviews to ensure compliance. The Contractor agrees to
provide the payroll data in an Excel or Word format each time the payroll
is processed throughout the contract.

Failure to meet the Section 3 requirements will result in penalties up to
and including contract termination. Any contractor triggering the regulation
by doing any hiring or contracting once they are awarded the contract
through execution must comply with the Section 3 requirements by
executing the efforts on their Certification and Action Plan in accordance
with DCA'’s Section 3 Policy.

DCA, the recipient, sub-recipient or contractor shall execute these
remedies to achieve compliance in this order:

NON-COMPLIANCE CURE PROCESS

A. Based on the first observation or report of non-compliance with Section 3, the
recipient, sub-recipient or contractor will be sent an e-mail by the compliance
manager notifying them of their non-compliance issue. The recipient, sub-
recipient or contractor will have until the next payroll or 10 business days,
whichever is less, to bring the contract into compliance and/or justify in writing

why they cannot meet compliance requirements.
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B. DCA, the recipient, sub-recipient or contractor must render a response to the
violating party within 10 business days of receipt of the violating party’s letter of
reason for non- compliance. If DCA, the recipient, sub-recipient, or the
contractor deems the reason to

be unacceptable, at its option, DCA, the recipient, sub-recipient, or the
contractor can extend the response period one time for up to 5 business days to
allow the violating party to identify and secure other compliance options.

NON-COMPLIANCE TERMINATION PROCESS

If the violating party fails to take any corrective action to bring the contract into
compliance within the allotted time, or DCA, the recipient, sub-recipient, or the
contractor rejects any of the corrective plans and justifications for non-compliance,
DCA, the recipient, sub-recipient, or the contractor will either terminate the contract
immediately or impose liquidated damages equal to $100 a day for every day out
of compliance. At DCA’s determination, any liquidated damages received must be
paid to the recipient, sub-recipient or DCA, at DCA’s determination, and be used to
promote economic opportunities for Section 3 Residents and Business Concerns.

DCA, the recipient, sub-recipient, or the contractor will hold all funds due to the
violating party until such time that a financial workout is completed.

Additionally, the violating party may be banned by DCA, the recipient, sub-
recipient, and the contractor on future HUD funded projects.
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Required Submittal - Section 3 Self-Certification and Action Plan

All firms and individuals intending to do business with DCA, its recipients, sub-recipients and contractors
MUST complete and submit this Action Plan and submit it with the bid, offer, or proposal in order to claim
a preference on any contract or prior to award of a contract when projects involve more than $200,000 in
CDBG funds.

Business Name:

D.B.A. (if different from above):

Address: City: State/Zip

Business Phone: Fax:
( ) ( )

E-Mail: Business Website:

Federal Employer Identification Number: Owner Social Security Number (if no EIN):

Contact Person & Title: Contact Phone:

Trade Description:

O Carpentry O Heating (HVAC) [ Electrical [] Painting

[l Masonry Restoration [JAsbestos [1Plumbing [] Roofing
[JLead (Abatement) [CJGeneral Contractor []Concrete []Ironwork

[J Carpet/Flooring [JRubbish Removal/Hauling [] Appraisal Services [JLandscaping
[[]Demolition [JOther:

Date Business was established (MM/DD/YYYY):

Type of Business (Check One): []Corporation [T] Partnership [] Sole Proprietorship
[] Limited Liability Corporation (LLC) [] Limited Liability Partnership (LLP) ] Joint Venture
[] Other (Describe):

Number of employees: Full-time: Part-time: Contract: Total:

Section 3 workers: Full-time: Part-time: Contract: Total:
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| am Certifying as a Section 3 Business Concern and requesting

Preference accordingly (Select only One Option):

Option 1
A business claiming status as 51% or more owned and controlled by low or very-low
income persons

Option 2
Over 75% of the labor hours performed for the business over the prior six-month period are

performed by Section 3 workers

Option 3
51% or more owned and controlled by current residents of public housing or Section 8-assisted housing

Business Concern Affirmation

I, affirm that the above statements of this form in its entirety are true complete and correct to the best of my
knowledge and belief. | understand that businesses who misrepresent themselves as Section 3 business
concerns and report false information to insert name of recipient/grantee may have their contracts terminated as
default and be barred from ongoing and future considerations for contracting opportunities. Thereby certify
under penalty of law that the following information is correct to the best of my knowledge.

Signature: Date:

Print name:

Certification expires within six (6) months of the date of signature
Information regarding Section 3 Business Concerns can be found at 2 Part 75.5

FOR ADMINISTRATIVE USE ONLY
Yes the business a Section 3 business concern based upon
their certification

EMPLOYERS MUST RETAIN THIS FORM IN THEIR SECTION
3 COMPLIANCE FILE FOR FIVE YEARS.
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| am NOT Requesting Preference under Section 3:

I am NOT certifying as a qualified Section 3 Business Concern
and | am not requesting a preference. However, if | do trigger the
requlation by doing any sub-contracting or hiring, | will comply by
meeting all requirements of DCA’s Section 3 policy and | am
committing to do the outreach as specified below.

Check all methods you will employ to secure Section 3 Residents/Businesses
Posting the position/contract opportunity in community sources that are generally
available to low income residents and Section 3 Businesses and the general public
is a standard requirement. Check at least three

(3) methods you will employ:

[] The local community newspaper

[[] The most widely distributed newspaper

[] Company or agency website

CThe management office of the local housing authority, or homeless
service agency, or local low income housing community

MJLocal Workforce Board (i.e., Department of Labor)

[JLocal office of the Georgia Division of Family and Children Services
[T JLocal office of the Georgia Department of Public Health

[CIDodge Room http://www.construction.com/dodge/dodge.asp
[ClOther locations identified below and subject to DCA approval:

Initial here to confirm selection of this option

Signature:

Printed/Typed Name:

Title:
Date:
Notarial Affidavit
Sworn to and subscribed before me this day of , 20
Signature of Notary Public

Printed Name of Notary Public

Commission Expiration Date:

(Notarial Seal)
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Georgia Department of Community Affairs
Required Submittal - Previous Section 3 Compliance Certification

Name of Business:

Address of Business:

Type of Business (Check One):

Corporation

Business Activity:

Sole Proprietorship

Partnership

Other

All firms and individuals intending to do business with DCA, its recipients, sub-recipients, or
contractors MUST complete and submit this certification of prior compliance prior to award of
any contract for a project involving $200,000 or more in CDBG assistance. Please check the

appropriate line box below and sign and date the form.

1. | am certifying that | have complied with the HUD Section 3 Regulations, when triggered by
new hiring or contracting opportunities, in my past contracts when required by the
recipient, sub-recipient or contractor by either:

i.  Certifying as a Section 3 Business Concern because at least 51 percent of the
business is owned and controlled by low- or very low-income persons;

i.  Certifying as a Section 3 Business Concern because over 75 percent of the
labor hours performed for the business over the prior six-month period are
performed by Section 3 workers;

iii.  Certifying as a Section 3 Business Concern because at least 51 percent of the
business is owned and controlled by current public housing residents or
residents who currently live in Section 8-assisted housing;

iv.  Hiring or contracting to the “greatest extent feasible” with Section 3 Residents
or Section 3 Businesses.

Check this box

2. | have never done any HUD funded contracting.

Check this box

3. | completed HUD Section 3 covered contracts in the past three years but the regulation
was not triggered because either there were no new hires on the contract(s) and/or | did
not do any new contracting or subcontracting.

Check this box

Signature:

Print Name:

Title:

DCA Mandatory Section 3 Solicitation Package June 2022

Page 11



‘
Georgia-

Department of
Community Affairs

Required Submittal - Assurance of
Compliance Certification Section 3
Action Plan
Housing and Urban
Development Act of 1968
(12 U.S.C. 1701 U)

Contract/Solicitation Name or Number:

DCA Funding Program:

Entity Receiving DCA Funding Award:

Purpose: To ensure that regulations promulgated under 24 CFR Part 75
Employment Opportunities for Businesses and Lower Income Persons in
Connection with Assisted Projects and the Section 3 Policy of DCA, its recipients,
sub-recipients and contractors to the greatest extent feasible is adhered to, and to
serve as the “assurance of compliance” certification and action plan as required in
the bid documents, supplemental general conditions, and required forms for the
contract for any HUD work funded by DCA.

Description of the project’s work detail: The project work will be as listed in the
final scope of work in the contract with DCA, its recipients, sub-recipients and
contractors including any change orders. List all known subcontractors below:

Subcontractor(s):

Subcontractor(s):

Subcontractor(s):

Subcontractor(s):

Subcontractor(s):

Subcontractor(s):

Subcontractor(s):

Subcontractor(s):
Use an additional sheet if required.

Note: If subcontractors are unknown at this time, print UNKNOWN on the line
above. Also, the contractor must notify DCA or recipient or sub-recipient if
Ssubcontractors are added or changed during the contract. Any changes to this
certification require a resubmission of this form to DCA or recipient or sub-
recipient.
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Preliminary Statement for Work Force Needs:

DCA intends to meet Section 3 compliance at the highest level, and it is our intent to identify any
short-term and long-term employment or contracting opportunities for qualified Section 3
workers and Business Concerns during the course of the contract funded by DCA via its
recipients or sub-recipients and contractors. Please list the status of all planned employment
positions and opportunities for this contract. Preference for all opportunities must be given
to low and very low-income residents if they qualify. If awarded a contract, regardless of
whether your firm has elected a preference, you are required to provide a list of your
aggregate workforce on this project. Any changes to that workforce during the project
will constitute NEW hires. You must notify DCA, its recipient, sub-recipient or contractor
(respectively) overseeing your contract of any new hire opportunities that arise during
the life of your contract. The anticipated workforce list may be provided on a separate sheet
or in a different format.

Section 3
Date Worker Salary
List All Employees Hired (Yes/No) Job Title/Trade | Range

Name:
Address:

City, ZIP:

Name:
Address:

City, Zip Code:

Name:
Address:

City, Zip Code:

Name:
Address:

City, Zip Code:

Use additional pages as needed.
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“To the Greatest Extent Feasible”:

The Contractor has identified # of OPEN positions with respect to this contract. The
positions are filled by the (Position title) of the Contractor.

Should the scope of work or duties of the contractor change to a degree requiring a
modification of the work force needs, the contractor shall put forth a reasonable effort to fill
vacant positions with eligible Section 3 workers.

Documentation of “To the Greatest Extent Feasible”:

The contractor will work with DCA, its recipients, sub-recipients, and contractors staff to
notify residents of any opportunities afforded under the contract. The contractor
will partner with DCA, its recipients, sub-recipients, and contractors by giving
preference of any employment opportunities to the Section 3 persons or businesses.

The contractor shall recruit or attempt to recruit from the Section 3 service area the
necessary number of low-income and very low-income residents and Section
3 businesses, as applicable. The contractor must also document their recruiting efforts
and any impediments to compliance with DCA’s Section 3 policy and the requirements of
this solicitation package. This documentation must be submitted to the recipient or
sub-recipient.

1. DCA, its sub-recipients and contractors shall: Maintain a list of all low-income
area residents who have applied, either on their own or from referral from any
source and employ such person if otherwise eligible and if a trainee vacancy
exists.

2. Conduct solicitation in accordance with DCA’s Section 3 policy and the
requirements outlined in the solicitation package.

The contractor shall review all employment applications and determine if low-income and
very low-income residents or Section 3 businesses meet minimum hiring or contracting
qualifications. If these applicants meet such minimum qualifications but are not hired due
to lack of employment opportunities or for other reasons, they will be placed on a priority
list and offered positions/contracts upon the occurrence of the first available appropriate
opening.

Utilization of Section 3 Businesses Located Within the service area or

neighborhood of the project:

The recipient, sub-recipient or contractor does __ does not __ intend to subcontract any of
the work identified in the scope of work cited in the bid specifications, scope of work or
General Conditions. Should the scope of work or needs of the contractor change, the
contractor shall, to the greatest extent feasible, shall ensure contracts for work awarded in
connection with Section 3 projects are provided to business concerns that provide
economic opportunities to Section 3 workers residing within the metropolitan area (or
nonmetropolitan county) in which the project is located.

Record Keeping:

The recipient, sub-recipient, contractor or subcontractor, as applicable, shall maintain on
file all records related to employment and job training of low-income and very low-income
residents or other such records, advertisements, legal notices, brochures, flyers,
publications, assurances of compliance from sub-contractors, etc., in connection with this
contract. If a report is needed in the future, the recipient,
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sub-recipient, contractor or subcontractor, as applicable, agrees to provide all records
upon request. The contractor shall, upon request, provide such records or copies of
records to HUD, DCA, their recipients, sub-recipients, contractors, staff, or agents.
Records shall be maintained for at least three (3) years after the close of the contract.

Reports:

The recipient, sub-recipient or contractor shall provide reports as required in connection
with the contractor specifications. All certified and regular payrolls shall clearly detail
which employees qualify under Section 3. The U.S. Department of Housing and Urban
Development (HUD? re uires that recipients of federal funds capture record and report
the total number of labor hours the total amount of Section 3 worker hours and the total
amount of Section 3 Target worker hours.

Certification:

The recipient, sub-recipient or contractor will certify that any vacant employment positions,
including training positions that filled:

1) After the recipient, sub-recipient or contractor is selected but before the contract is
executed, and

2) With persons other than those to who the regulations of 24 CFR Part 75 require
employment opportunities to be directed, were not filled to circumvent the
subcontractor’s obligations under 24 CFR Part 75.

Grievance and Compliance:

The recipient, sub-recipient, contractor or subcontractor hereby acknowledges that they
understand that any low-income and very low-income resident of the project area, for
him/her or as representatives of persons similarly situated, seeking employment or job
training opportunities in the project area, or any eligible business concerns seeking
contract opportunities may file a grievance if efforts to the greatest extent feasible were
not executed. The grievance must be filed with HUD not later than one hundred eighty
g 80)dcalendar days from the date of the action (or omission) upon which the grievance is
ased.

| attest that the information on the preceding pages is true and correct.

Signature Date (;

Georgia

Print Name
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Resident Section 3 Self Certification and Skills Data Form

The purpose of this form is to comply with HUD Section 3 administration and certification regulations.
Certification for Section 3 Workers or other Low-Income Persons Seeking Employment, Training
or Contracting
l, , am a legal resident of the United States and meet the income eligibility and
federal guidelines for a Section 3 Resident as defined within this Certification.

My home address is:

Must be a Street address nota P O Box # Apt Number
City State Zip Home # Cell #
County of Residence
Graduated High School or GED (month/year): | Read and Speak English Fluently: Yes or No

Attended College, Trade, or Technical School: Yes or No
Graduated? Yes or No Year Graduated:

Check the Skills, Trades, and/or Professions in which you have been employed or contracted to do for

others:
[IDrywall Hanging [] Stucco [] Siding
[] Drywall Finishing [ ] Window/Door Replacement | [] Door Replacement
[] Interior Painting [] Construction Cleaning [] Trim /Carpentry
] HVAC [] Exterior Framing [] Roofing
[] Electrical [] Landscaping [] Welding
[] Interior Plumbing [] Fencing [] Metal/Steel Work
[] Exterior Plumbing [] Concrete/ Asphalt Work [] Other
[] Cabinet hanging
[ ] Heavy Equipment Operator

| am certifying as a Section 3 worker: [J Person seeking Training or O Person seekingemployment

(Check all that apply):

O A low or very-low income resident O Employed by a Section 3 Business Concern OYouthBuild Participant

1 live in the service area or neighborhood -one-mile radius of project site or if fewer than 5,000 people a radius

of project containing 5,000 people.

My total annual income is $

| certify that all of the information given on this Certification is true and correct. If found to be inaccurate, | understand that |
may be disqualified as an applicant and/or a certified Section 3 individual which may be grounds for termination of training,
employment, or contracts that resulted from this certification. | attest under penalty of perjury that my income annually is at
or below the income amount at the time of this document is being signed and notarized. | understand that proof of this
statement may be requested in the future.

Signature Date

Printed Name:
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Purpose: T
The purpose of Section 3 of the Housing and Urban Development of 1968 (12 U.S.C. 1701u) ﬁection
3) is to ensure that employment and other economic and business opportunities generated by HUD
Financial Assistance shall be directed to the Authority Residents and other low- and very low-income
persons, particularly those who are recipients of government housing assistance and to business
concerns which provide economic opportunities to low- and very low-income persons and YouthBuild
participants.

A Section 3 worker as defined by §75.5 is any worker who currently fits or when hired within the past
five years fit at least one of the following criteria:

(1) The worker s income for the previous or annualized calendar year is below the income limit
established by HUD.

(2) The worker is employed by a Section 3 business concern.

(3) The worker is a YouthBuild participant.

A person seeking the training and employment preference provided by section 3 bears the
responsibility of providing evidence (if requested) that the person is eligible for the preference.

Low- and very low-income limits are defined in Section 3(b)(2) of the Housing Act of 1937 and are
determined annually by HUD. These limits are gpically established at 80 percent and 50 percent of the
area median individual income. HU income limits may be obtained from:
https://www.huduser.gov/portal/datasets/il.html.

(§75.21) A Targeted Section 3 worker for housing and community development financial assistance
means a Section 3 worker who is:

(1) A worker employed by a Section 3 business concern or
(2) A worker who currently fits or when hired fit at least one of the following categories as documented
within the past five years:

(i) Living within the service area or the neighborhood of the project as defined in 75.5 or

(i) A YouthBuild participant.

Service area or the neighborhood of the project means an area within one mile of the Section 3 project
or if fewer than 5,000 people live within one mile of a Section 3 project within a circle centered on the
Section 3 project that is sufficient to encompass a population of 5,000 people according to the most
recent U.S. Census.

HUD income limits may be obtained from:_https://www.huduser.gov/portal/datasets/il.html .

Please indicate the Household income $
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Resident Section 3 Self-Certification and Skills Data Form Affidavit

STATE OF

County of

L, , a Notary Public of the City/County of ,
State of , do hereby certify that,

whose name is signed to the writing above bearing date on the___Day of , 20,

has acknowledged the same before me in my State aforesaid.

Given under my hand and official seal, this the___day of , 20_.

Signature of Notary Public

Printed Name of Notary Public

Commission Expiration Date:

(Notarial Seal)
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SECTION 3 BUSINESS CONCERN SELF CERTIFICATION

The Georgia Department of Community Affairs (DCA) is seeking to extend the benefits of and
to promote compliance with Section 3 by identifying Section 3 Business Concerns and
targeting Section 3 Business Concerns for business opportunities, events and educational
programs.

In an effort to comply with Federal Section 3 Regulations which promote contract,
employment and training opportunities for State of Georgia residents, DCA has instituted a
Section 3 Self Certification process.

Businesses seeking certification must complete and submit the attached Section 3 Business
Concern Self Certification forms as follow:

1. If your company is qualified because it is owned (51% or more) by one or more low or
very-low- income residents, then complete Form A, “Section 3 Business Concern -
Resident Business Owner(s) Verification”; OR

2. If your company is qualified because over 75 percent of the labor hours performed for
the business over the prior three-month period are performed by Section 3 wor ers,
then complete Form B, “Section 3 Business Concern — 75% + Workforce”.

OR

3. If at least 51 percent owned and controlled by current public housing residents or
residents who currently live in Section 8-assisted housing, then complete Form C,
“Section 3 Business Concern-Housing Residents”.

Please answer all questions, sign the completed forms, and notarize the affidavit. Completed
packets must be returned to the sub-recipient or contractor as follows:

Name of sub-recipient/contractor:
Attn:

Mailing Address:

If you have any questions or require assistance, please contact:

Name:
Phone Number:
Email Address:
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Form A
SECTION 3 BUSINESS CONCERN
Resident Business Owner(s) Verification

A business can be certified as a Section 3 Business Concern if the business is
owned (51% or more) by low or very-low-income residents.

Name of Owner:

Home Street Address:

Home City, County, & Zip Code:

Name of Business:

Percentage of Ownership: %

Low- and very low-income limits are defined in Section 3(b)(2) of the Housing Act of 1937 and
are determined annually by HUD. These limits are typically established at 80 percent and 50
percent of the area median individual income. HUD income limits may be obtained from:
https://www.huduser.gov/portal/datasets/il.html.

Individual Income Limits

FY 20 Income Limits Category FY 202_Income Limits
Income Limit Area

Extremely Low Income
Limits

Very Low Income Limits
(50%)

Low Income Limits
(80%)

If the business is owned by more than one low to very-low-income residents, list each owner
below and each should submit a separate Resident Business Owner Verification Form (Form
A).

Name Position % Percentage of Ownership

| certify | am a resident of Georgia and my total income last year was not more than the amount
shown above. | further certify the information provided is true and accurate and agree to provide
upon request, documents verifying the information submitted to qualify as a Section 3 Business
Concern.

Print: Signature: Date:
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Form B
SECTION 3 BUSINESS CONCERN

75% + Workforce
A business can be certified as a Section 3 Business Concern if over 75 percent of the labor
hours performed for the business over the prior three-month period are performed by Section
3 workers. For your firm to be eligible UNDER THIS CRITERIA, you must provide the
following information for all permanent, full-time employees.

You may attach additional copies of this chart, if necessary.

List All Employees Date Hired | Section 3 Worker | Job Title/Trade | Salary Range

Name:
Addres
S:

City/Zip

Name:
Addres
S:

City/Zip

Name:
Addres
S:
City/Zip

Name:
Addres
S:

City/Zip:

Name:
Addres
S:

City/Zip

Total Number of Employees: Full-Time: | Part-Time: Contract:

Number of Section 3 workers:

Section 3 % of Total Workforce:

| certify that the information provided is true and accurate and agree to provide upon
request, any/all documents verifying the information submitted to qualify as a Section 3
Business Concern.

Print: Signature:
Date:
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Form C
SECTION 3 BUSINESS CONCERN
Public Housing Residents

To qualify the business must be at least 51 percent owned and
controlled by current public housing residents or residents who
currently live in Section 8-assisted housing

Business Information
Name of Business:

Address of Business:

Name of Business Owner:

Phone Number of Business Owner:

Email Address of Business Owner:

Preferred Contact Information:

Name of Preferred Contact:

Phone Number of Preferred Contact:

Type of Business (select from the following options):

[ICorporation [IPartnership [ISole Proprietorship (m]Joint Venture

Percent owned and controlled by current public housing residents or
residents who cumrently live in Section 8-assisted housing: %

| certify that the information provided is true and accurate and agree to
provide upon request, any/all documents verifying the information
submitted to qualify as a Section 3 business concern.

Print Name:

Title:

Company Name:

Signature:

Date:
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FREQUENTLY ASKED QUESTIONS
for
SECTION 3

Published: March 25, 2021

The following is a guidance document published by the Department of Housing and Urban Development
Office of Field Policy and Management for the purpose of providing answers to frequently asked
questions about Section 3 of the HUD Act of 1968 (12 U.S.C § 1701u) and its associated regulations (24
C.F.R. Part 75). This document is intended to provide guidance for Section 3 funding recipients,
subrecipients, contractors, subcontractors, workers, and other stakeholders.

This guidance document covers questions in several topic areas and is divided into parts that contain
questions on that part’s topic.

l.
1
2
3
4
5.
6
7
8
9

10.
11.
12.
13.

14.
15.
16.
17.

PP =

oo

GENERAL QUESTIONS REGARDING SECTION 3:

. What is Section 3?

. What Do “Best Efforts” and “to the Greatest Extent Feasible” Mean?
. What Does “Section 3 Worker” Mean?

. What Does “Targeted Section 3 Worker” Mean?

What Does “Section 3 Business Concern” mean?
How are low-income and very low-income determined?

. What is YouthBuild?
. As a funding recipient, what are my Section 3 reporting goals?

How does Section 3 differ from the Minority Business Enterprise/VWomen Business Enterprise
programs?

What is a Section 3 project?

Who is considered a recipient of Section 3 funding?

What are funding thresholds and how do they apply to Section 3 covered financial assistance?
Which recipient agencies (or sources of HUD financial assistance) are required to comply with
Section 3?

Can a non-profit organization be considered a business concern for the purposes of Section 3?
What is a “Service Area” or “Neighborhood of the project™?

What if my agency does not meet all benchmark goals for employment or contracting?

My agency has met all benchmark goals for employment and contracting, does this mean that we
are considered in compliance with Section 3?

APPLICABILITY:
What HUD assistance does Section 3 apply to?
Do the requirements of Section 3 apply to grantees on a per project basis?
If a project is funded with non-HUD assistance, do the requirements of Section 3 still apply?
What recordkeeping responsibilities do contractors/subcontractors have if they receive Section 3
covered contracts?
Do the Section 3 requirements apply to material only contracts?
Do the Section 3 requirements apply to Section 8 project-based rental assistance contracts?
Are maintenance projects covered by Section 3?

Section 3 Frequently Asked Questions
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8. Does the reduction and abatement of lead-based paint hazards constitute housing rehabilitation?
9. Are demolition projects covered by the requirements of Section 3?

10. Are professional service contracts required to be reported under Section 3?

11. Does Section 3 apply to labor hours by a CDBG-Entitlement recipient?

12. Does Section 3 apply to labor hours by a Public Housing Authority?

I1l.  CONSISTENCY WITH OTHER LAWS:

1. Are recipients required to comply with Federal/state/local laws in addition to Section 3
2. What is the relationship between Section 3 and Davis Bacon requirements?

3. What does the new rule mean for Tribes and Tribally Designated Housing Entities?

V. RECIPIENT RESPONSIBILITIES:

1. What are the responsibilities of recipient agencies under Section 3?

2. What are the reporting requirements for legacy contracts entered into under the old Part 135 rule?

3. What are the reporting requirements for Section 3 projects for which assistance or funds are
committed during the transition period?

4. What is the reporting timeline for Public Housing Authorities and other recipients of public
housing financial assistance?

5. What are the reporting requirements for Public Housing Authorities and other recipients of public

housing financial assistance during the transition period?

What are good strategies for targeting Section 3 workers and businesses?

Are funds provided to recipients so that they can comply with the requirements of Section 3?

8. Are Section 3 workers or business concerns guaranteed employment or contracting opportunities
under Section 3?

9. Are recipients, developers, and contractors required to provide long- term employment
opportunities, and not simply seasonal or temporary employment?

10. When might a recipient agency be exempt from the quantitative reporting requirements of
Section 3?

11. Are recipients required to request developers or contractors to make payments into Section 3
training or implementation funds?

~No

V. SECTION 3 CERTIFICATION:

How can a prospective Section 3 worker or business concern certify that they meet the eligibility
requirements?

2. What documentation must be maintained by HUD recipients, contractors and subcontractors
certifying that low- and very-low individuals and business concerns meet the regulatory definitions
under Section 3?

What are examples of acceptable evidence to determine eligibility as a Section 3 worker?

4. What are examples of acceptable evidence for determining eligibility as a Section 3 business
concern?

Are all public housing residents considered Section 3 workers regardless of their income?

6. Does qualifying as a Section 3 businesses mean that the business will be selected if it meets the
technical requirements of the bid, regardless of bid price?

Can contracting with MBE/WBE businesses count towards Section 3 benchmarks?

8. Does a business have to be incorporated to be considered a Section 3 eligible business?

=

w

o

~

VI. ECONOMIC OPPORTUNITIES NUMERICAL BENCHMARKS:

Section 3 Frequently Asked Questions
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How can low- and very low-income persons and businesses locate recipient agencies that are
required to comply with Section 3 in their area?

How can I find Section 3 business concerns in my area?

Do the benchmark requirements only count toward new hires?

Should PHA’s report on staff hours?

What category of PHA Staff should be included?

Are recipient agencies required to meet the Section 3 benchmarks, or are they optional?

Will there be changes to the benchmark requirements?

What is considered "other" public construction?

What is the meaning of the safe harbor determination?

COoNoORWN

VII. SECTION 3 COMPLAINTS:
1. How should complaints be made?
2. Where else can | file complaints alleging denied employment and contracting opportunities?

Il GENERAL QUESTIONS REGARDING SECTION 3:

1. What is Section 3?

Section 3 is a provision of the Housing and Urban Development Act of 1968. The purpose of Section 3
is to ensure that employment and other economic opportunities generated by certain HUD financial
assistance shall, to the greatest extent feasible, and consistent with existing Federal, State, and local
laws and regulations, be directed to low- and very low-income persons, particularly those who are
recipients of government assistance for housing, and to business concerns which provide economic
opportunities to low- and very low-income persons.

2. What Do “Best Efforts” and “to the Greatest Extent Feasible” Mean?

“Best efforts” and “greatest extent feasible” are statutory terms, used in the statute in different
contexts. As such, HUD uses both terms to track compliance, and there are many ways to interpret the
language. Traditionally, HUD has used the terms interchangeably, as referenced in the statute, and will
continue to be consistent with the statutory language. See 12 U.S.C. 1701u(b)-(d). These terms are
integral to the statutory intent and provide flexibility, rather than administrative burden, to grantees or
recipients of HUD funding.

HUD acknowledges that some perceive “best efforts” to be the more rigorous standard, while
others perceive “greatest extent feasible” to be the more rigorous standard. HUD has determined not to
define the difference between these two terms but rather to increase the emphasis on outcomes as a
result of these efforts. A recipient’s reported results will be compared to the outcome metrics defined
in the benchmark notice. HUD program staff will evaluate the level of effort expended by those
recipients that fail to meet the benchmark safe harbor, and thus will ensure that the statutory terms are
being properly enforced. HUD included a list of examples in the regulation at 24 CFR 8§ 75.15 and
75.25, including engagement in outreach efforts to generate job applicants who are Targeted Section 3
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workers, providing training or apprenticeship opportunities, and providing technical assistance to help
Section 3 workers compete for jobs (e.g., resume assistance, coaching).

3. What Does “Section 3 Worker” Mean?

A Section 3 worker is any worker who currently fits, or when hired within the past five years fit, at
least one of the following categories, as documented:

1. The worker’s income for the previous or annualized calendar year is below the income limit
established by HUD (see Question 6 of this part | of these FAQs, below);

2. The worker is employed by a Section 3 business concern (see Question 5 of part I, below); or

3. The worker is a YouthBuild participant.

4. What Does “Targeted Section 3 Worker” Mean?

A Section 3 targeted worker for Public Housing Financial Assistance projects is a Section 3 worker
who:

(1) is employed by a Section 3 business concern; or

(2) currently fits or when hired fit at least one of the following categories, as documented
within the past five years:

(i) A resident of public housing or Section 8-assisted housing;

(i) A resident of other public housing projects or Section 8-assisted housing managed
by the PHA that is providing the assistance; or

(iii) A YouthBuild participant.

A Section 3 targeted worker for Housing and Community Development Financial Assistance projects
is a Section 3 worker who:

(1) is employed by a Section 3 business concern; or

(2) currently fits or when hired fit at least one of the following categories, as documented
within the past five years:

(1) Living within the service area or the neighborhood of the project, as defined in 24
CFR 8 75.5; or

(ii) A YouthBuild participant.
5. What Does “Section 3 Business Concern” mean?

A Section 3 business concern is a business that meets at least one of the following criteria, documented
within the last six-month period:

1. Atleast 51 percent owned and controlled by low- or very low-income persons;
2. Over 75 percent of the labor hours performed for the business over the prior three-month period
are performed by Section 3 workers; or
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3. A business at least 51 percent owned and controlled by current public housing residents or
residents who currently live in Section 8-assisted housing.

6. How are low-income and very low-income determined?

Low- and very low-income limits are defined in Section 3(b)(2) of the Housing Act of 1937 and are
determined annually by HUD. These limits are typically established at 80 percent and 50 percent of the
area median individual income. HUD income limits may be obtained from:
https://www.huduser.gov/portal/datasets/il.html.

7. What is YouthBuild?

YouthBuild is a community-based pre-apprenticeship program that provides job training and
educational opportunities for at-risk youth ages 16-24 who have previously dropped out of high school.

YouthBuild participants learn vocational skills in construction, as well as in other in-demand industries
that include health care, information technology, and hospitality. Youth also provide community
service through the required construction or rehabilitation of affordable housing for low-income or
homeless families in their own neighborhoods.

The Division of Youth Services within the Employment and Training Administration's Office of
Workforce Investment at the U.S. Department of Labor administers the YouthBuild program. Each
year, more than 6,000 youth participate in approximately 210 YouthBuild programs in more than 40
states. More information can be found here: https://www.dol.gov/agencies/eta/youth/youthbuild.

8. As a funding recipient, what are my Section 3 reporting goals?

Your Section 3 reporting goals depend on the type of assistance you are receiving, whether public
housing financial assistance or housing and community development financial assistance.

For public housing financial assistance, the benchmark for Section 3 workers is set at 25 percent or
more of the total number of labor hours worked by all workers employed with public housing financial
assistance in the PHA’s or other recipient’s fiscal year. The benchmark for Targeted Section 3
workers is set at 5 percent or more of the total number of labor hours worked by all workers employed
with public housing financial assistance in the PHA’s or other recipient’s fiscal year. This means that
the 5 percent is included as part of the 25 percent threshold.

For housing and community development financial assistance projects, the benchmark for Section 3
workers is set at 25 percent or more of the total number of labor hours worked by all workers on a
Section 3 project. The benchmark for Targeted Section 3 workers is set at 5 percent or more of the
total number of labor hours worked by all workers on a Section 3 project. This means that the 5
percent is included as part of the 25 percent threshold.

9. How does Section 3 differ from the Minority Business Enterprise/Women Business
Enterprise programs?

Section 3 is both race and gender neutral. The standards provided under this regulation are based on
income-level and location. Section 3 regulations were designed to encourage recipients of HUD
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funding to direct employment, training, and contracting opportunities to low-income individuals, and
the businesses that employ these persons within their community regardless of race and/or gender.

Minority Business Enterprise (MBE) means a business enterprise that is at least 51% owned and
controlled by one or more minority or socially and economically disadvantaged persons. Such
disadvantage may arise from cultural, racial, chronic economic circumstances or other similar causes.

Women’s Business Enterprise (WBE) is an independent business concern that is at least 51% owned
and controlled by one or more women who are U.S. citizens or Legal Resident Aliens; whose business
formation and principal place of business are in the U.S. or its territories; and whose management and
daily operation is controlled by a woman with industry expertise.

Section 3 standards are race and gender neutral. A minority and/or woman owned business enterprise
must provide evidence that it meets at least one criterion of a Section 3 business concern outlined
above in order to receive preference under Section 3. However, the Department anticipates that Section
3 will serve to support, and not impede, contract opportunities for minority business enterprises.

The MBE designation may provide preferences promoted by other statutes and regulations, such as
goals for MBEs and other socially and economically disadvantaged businesses.

To learn more about the Minority Business Enterprise and Women Business Enterprise programs,
please contact HUD’s Office of Small and Disadvantaged Business Utilization at 202-708-1428, or
visit their website, located at: https://www.hud.gov/program_offices/sdb.

10. What is a Section 3 project?

Section 3 projects are housing rehabilitation, housing construction, and other public construction
projects assisted under HUD programs that provide housing and community development financial
assistance when the total amount of assistance to the project exceeds a threshold of $200,000. The
threshold is $100,000 where the assistance is from the Lead Hazard Control and Healthy Homes
programs, as authorized by Sections 501 or 502 of the Housing and Urban Development Act of 1970
(12 U.S.C. 1701z-1 or 1701z-2), the Lead-Based Paint Poisoning Prevention Act (42 U.S.C 4801 et
seq.,; and/or the Residential Lead-Based Paint Hazard Reduction Act of 1992 (42 U.S.C. 4851 et seq.).
(See Question 12 of this part | of these FAQs for more detail regarding Lead Hazard Control and
Healthy Homes programs.)

The project is the site or sites together with any building(s) and improvements located on the site(s)
that are under common ownership, management, and financing. The requirements of Part 75 apply to
an entire Section 3 project, regardless of whether the project is fully or partially assisted under HUD
programs that provide housing and community development financial assistance.

11. Who is considered a recipient of Section 3 funding?

A recipient is any entity that receives directly from HUD public housing financial assistance or
housing and community development assistance that funds Section 3 projects, including, but not
limited to, any State, local government, instrumentality, PHA, or other public agency, public or private
nonprofit organization. It does not include contractors or any intended beneficiary under the HUD
program to which Section 3 applies, such as a homeowner or a Section 3 worker.
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12. What are funding thresholds and how do they apply to Section 3 covered financial
assistance?

Funding thresholds are minimum dollar amounts that trigger Section 3 requirements. There are no
thresholds for public housing programs. The requirements of Section 3 apply to all programs receiving
public housing financial assistance regardless of the amount of assistance received from HUD. Section
3 also applies to the entirety of a mixed-finance development project as described in 24 CFR 905.604,
regardless of whether the project is fully or partially assisted with public housing financial assistance.

Section 3 projects are housing rehabilitation, housing construction, and other public construction
projects assisted under HUD programs that provide housing and community development financial
assistance when the total amount of assistance to the project exceeds a threshold of $200,000 (Lead
Hazard Control and Healthy Homes (LHCHH) assistance is not included in calculating whether the
assistance exceeds the $200,000 threshold).

The threshold is $100,000 when the assistance is from the Lead Hazard Control and Healthy Homes
programs, as authorized by Sections 501 or 502 of the Housing and Urban Development Act of 1970,
the Lead-Based Paint Poisoning Prevention Act, and the Residential Lead-Based Paint Hazard
Reduction Act of 1992. LHCHH programs require Section 3 compliance if there is over $100,000 of
LHCHH funding for the project (neither HUD public housing financial assistance nor HUD housing
and community development financial assistance is included in calculating whether the assistance
exceeds the $100,000 threshold). Recipients of LHCHH funding will also be required to comply with
Section 3 regulations and report on the entirety of the project when the total amount of HUD housing
and community development financial assistance to the project exceeds $200,000 (LHCHH funding is
not included in calculating whether the total assistance exceeds the $200,000 threshold), or if any
public housing financial assistance is provided.

13. Which recipient agencies (or sources of HUD financial assistance) are required to comply
with Section 37?

For public housing financial assistance, Public Housing Authorities (PHAS), regardless of size or
number of public housing units, are required to comply with Section 3 and its reporting requirements.
However, small PHAs (fewer than 250 units) are permitted to report qualitatively as permitted under
24 CFR § 75.15(d). Some examples of those qualitative efforts are listed in the answer to Question 15.

As previously stated, Section 3 also applies to projects with more than $200,000 in funding from
housing and community development financial assistance programs. The following is a list of
examples of such funds:

e Community Development Block Grant (CDBG)

e HOME Investment Partnership

e Housing Trust Fund (HTF)

e Neighborhood Stabilization Program Grants (NSP 1, 2 & 3)
e Housing Opportunities for Persons with AIDS (HOPWA)

e Emergency Solutions Grants (ESG)

e University Partnership Grants
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e Economic Stimulus Funds

e 202/811 Grants

e Lead Hazard Control Grants ($100,000 threshold; see Question 12, above, in this part | of these
FAQSs)

e Healthy Homes Production Grants ($100,000 threshold; see Question 12, above, in this part I)

e Rental Assistance Demonstration (RAD) (see most recent RAD Notice, found through HUD’s
RAD website, www.hud.gov/rad/)

*Note: The requirements of Section 3 typically apply to recipients of HUD funds that will be used for
housing construction, rehabilitation, or other public construction. Contact Section3@hud.gov to
determine applicability to a particular project/activity.

14. Can a non-profit organization be considered a business concern for the purposes of
Section 3?

Yes. A non-profit organization can be a business concern. Non-profit organizations must meet the
criteria of a Section 3 business concern as defined at 24 CFR § 75.5 in order to receive Section 3
preference. See response to Question 5 above.

15. What is a “Service Area” or “Neighborhood of the project”?

“Service area” or the “neighborhood of the project” means an area within one mile of the Section 3
project or, if fewer than 5,000 people live within one mile of a Section 3 project, within a circle
centered on the Section 3 project that is sufficient to encompass a population of 5,000 people
according to the most recent U.S. Census.

16. What if my agency does not meet all benchmark goals for employment or contracting?

If reporting indicates that the agency has not met the Section 3 benchmarks, the agency must report in a
method prescribed by HUD program offices on the qualitative nature of its activities and those its
contractors and subcontractors pursued per 24 CFR 8 75.15(b) and § 75.25(b).

Such qualitative efforts may, for example, include but are not limited to the following:

e Engaged in outreach efforts to generate job applicants who are Targeted Section 3 workers.

e Provided training or apprenticeship opportunities.

e Provided technical assistance to help Section 3 workers compete for jobs (e.g., resume
assistance, coaching).

e Provided or connected Section 3 workers with assistance in seeking employment including:
drafting resumes, preparing for interviews, and finding job opportunities connecting
residents to job placement services.

e Held one or more job fairs.

e Provided or referred Section 3 workers to services supporting work readiness and retention
(e.g., work readiness activities, interview clothing, test fees, transportation, childcare).

e Provided assistance to apply for/or attend community college, a four-year educational
institution, or vocational/technical training.
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e Assisted Section 3 workers to obtain financial literacy training and/or coaching.

e Engaged in outreach efforts to identify and secure bids from Section 3 business concerns.

e Provided technical assistance to help Section 3 business concerns understand and bid on
contracts.

¢ Divided contracts into smaller jobs to facilitate participation by Section 3 business
concerns.

e Provided bonding assistance, guaranties, or other efforts to support viable bids from
Section 3 business concerns.

e Promoted use of business registries designed to create opportunities for disadvantaged and
small businesses.

e Qutreach, engagement, or referrals with the state one-stop system as defined in Section
121(e)(2) of the Workforce Innovation and Opportunity Act

17. My agency has met all benchmark goals for employment and contracting, does this mean that
we are considered in compliance with Section 3?

Yes. Recipients will be considered to have complied with Section 3 requirements, in the absence of
evidence to the contrary, if they meet all benchmark goals and certify compliance with prioritization
requirements found in 24 CFR § 75.9 or §75.19. However, if subsequent HUD enforcement activities
reveal that the recipient has failed to comply with the recipient responsibilities set forth at 24 CFR
875.13 or §75.23, this compliance determination may be rescinded.
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1. APPLICABILITY:/

1. What HUD assistance does Section 3 apply to?
Section 3 applies to both:
a) Public Housing Financial Assistance —

(i) Development assistance provided pursuant to Section 5 of the United States Housing Act of
1937 (the 1937 Act);

(if) Operations and management assistance provided pursuant to Section 9(e) of the 1937 Act;

(iii) Development, modernization, and management assistance provided pursuant to Section
9(d) of the 1937 Act; and

(iv) The entirety of a mixed-finance development project as described in 24 CFR 905.604,
regardless of whether the project is fully or partially assisted with public housing financial
assistance as defined in subsections (i) through (iii).

b) Housing and Community Development Financial Assistance expended for housing rehabilitation,
housing construction, or other public construction. See Question #2 below for applicability thresholds.

2. Do the requirements of Section 3 apply to grantees on a per project basis?

Yes, for housing and community development financial assistance projects. Section 3 projects are
housing rehabilitation, housing construction, and other public construction projects assisted under
HUD programs that provide housing and community development financial assistance when the total
amount of assistance to the project exceeds a threshold of $200,000. The threshold is $100,000 where
the assistance is from the Lead Hazard Control and Healthy Homes programs. See Question 12 of
part | of these FAQs.

Section 3 applies to all public housing financial assistance funds, regardless of the amount of
assistance from HUD.

3. Ifaproject is funded with non-HUD assistance, do the requirements of Section 3 still apply?

Section 3 applies to projects that are fully or partially funded with HUD financial assistance. Projects
that are financed with state, local or private matching or leveraged funds used in conjunction with
HUD funds are covered by Section 3 if the amount of HUD funding for the project exceeds the
regulatory thresholds (listed in Section I, Question #11).

For RAD projects, Section 3 applies regardless of what money is used to pay for repairs. Per the RAD
Notice, “While most RAD conversions do not utilize funding covered by Section 3, HUD has
established the alternative requirement that any Work required by the conversion after the RAD
Closing that involves housing rehabilitation or housing construction is subject to the Section 3
requirements applicable to housing and community development activities as set forth in 12 U.S.C.
1701u(c)(2) and (d)(2) and the regulations derived from such provisions except that, with the exception
of transactions receiving HUD housing and community development assistance, such as CDBG (24
CFR part 570) or HOME (24 CFR part 92), first priority for employment and other economic
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opportunities shall be given to residents of public housing or Section 8 assisted housing. Otherwise, the
receipt of Section 8 rental assistance does not, in itself, trigger the applicability of Section 3.”

4. What recordkeeping responsibilities do contractors/subcontractors have if they receive
Section 3 covered contracts?

Recordkeeping requirements for recipients are found at 24 CFR § 75.31. Recipients are required to
maintain documentation to demonstrate compliance with the regulations and are responsible for
requiring their contractors/subcontractors to maintain or provide any documentation that will assist
recipients in demonstrating compliance, including documentation that shows hours worked by Section
3 workers, Targeted Section 3 workers, and any qualitative efforts to comply with Section 3. Examples
of documentation can be found in 24 CFR §75.31.

5. Do the Section 3 requirements apply to material only contracts?

No. Section 3 does not apply to material only contracts or those that do not require any labor. For
example, a contract for office or janitorial supplies would not be covered by Section 3. In this example,
Section 3 would be encouraged but not required. However, a contract to replace windows that includes
the removal of existing windows and the installation of new windows would be covered due to the
involvement of labor.

6. Do the Section 3 requirements apply to Section 8 project-based rental assistance contracts?

No. Section 8 project-based voucher or project-based rental assistance housing assistance payment
contracts, are not covered by the statute, including properties converted through the Rental Assistance
Demonstration (RAD).

7. Are maintenance projects covered by Section 3?
Yes, but only for PIH funded programs administered by Public Housing Authorities.

8. Does the reduction and abatement of lead-based paint hazards constitute housing
rehabilitation?

No, reduction and abatement of lead-based paint hazards focuses on mitigating lead paint hazards only,
not conducting general rehabilitation activities.

9. Are demolition projects covered by the requirements of Section 3?

Yes. Recipients of assistance covered by Section 3 should, where feasible, comply with Section 3
benchmarks.
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10. Are professional service contracts required to be reported under Section 3?

No, professional service contracts for non-construction services that require an advanced degree or
professional licensing are not required to be reported as a part of total Section 3 labor hours. However,
this exclusion does not cover all non-construction services.

However, professional services staff labor hours are permitted to be reported and PHAs will be given
credit for reporting opportunities created for professional services by including professional services
labor hours in the numerator, and not in the denominator, of the reported outcome ratios. The
reporting structure in the rule allows a recipient to count any work performed by a professional
services Section 3 worker or Targeted Section 3 worker as Section 3 labor hours and as Targeted
Section 3 labor hours (i.e., in the numerator of the calculation), even when the professional services as
a whole are not counted in the baseline reporting (i.e., in the denominator of the calculation). The
effect of this reporting structure is to give a recipient a bonus if they are able to report Section 3 hires
in the professional services context.

11. Does Section 3 apply to labor hours by a CDBG-Entitlement recipient?

Yes. If the recipient intends to use its HUD grant to perform housing construction, rehabilitation, or
other public construction and the total HUD assistance to the project exceeds $200,000, then Section 3
applies to the project.

12. Does Section 3 apply to labor hours by a Public Housing Authority?

Yes. Section 3 applies to all Public Housing capital, operating, or development funds.
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1. CONSISTENCY WITH OTHER LAWS:

1. Are recipients required to comply with Federal/state/local laws in addition to Section 3?

Yes. Compliance with Section 3 shall be achieved, to the greatest extent feasible, consistent with
existing Federal, state and local laws and regulations. Accordingly, recipients of Section 3-covered
assistance are required to develop strategies for meeting both the regulatory requirements at 24 CFR
part 75 and any other applicable statutes or regulations.

2. What is the relationship between Section 3 and Davis Bacon requirements?

Compliance with Section 3 must be achieved consistent with the requirements of Davis-Bacon. Certain
construction contracts are subject to compliance with the requirement to pay prevailing wages
determined under the Davis-Bacon Act (40 U.S.C. 3141 et seq.) and implementing U.S. Department of
Labor regulations in 29 CFR Part 5. Additionally, certain HUD-assisted rehabilitation and maintenance
activities on public housing projects are subject to compliance with the requirement to pay prevailing
wage rates, as determined or adopted by HUD, to laborers and mechanics employed in this work.

(24 CFR 8§ 965.101).

3. What does the new rule mean for Tribes and Tribally Designated Housing Entities?

After the Section 3 new rule went into effect on November 30, 2020, Tribes and Tribally Designated
Housing Entities under the Indian Housing Block Grant and Indian Community Development Block
Grant programs are no longer required comply with Section 3 requirements.

The new rule at 24 CFR part 75 provides that contracts, subcontracts, grants, or subgrants subject to
Section 7(b) of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 5307(b)) or
subject to tribal preference requirements as authorized under 101(k) of the Native American Housing
Assistance and Self-Determination Act (25 U.S.C. 4111(k)) must provide preferences in employment,
training, and business opportunities to Indians and Indian organizations, and are therefore not subject
to the requirements of 24 CFR Part 75.
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IV. RECIPIENT RESPONSIBILITIES:

1. What are the responsibilities of recipient agencies under Section 3?

Recipients are required to ensure their own compliance and the compliance of their
contractors/subcontractors with the Section 3 regulations, as outlined at 24 CFR part 75. These
responsibilities include but are not limited to the following:

Designing and implementing procedures to comply with the requirements of Section 3: Recipient
agencies must take an active role in ensuring Section 3 compliance. The first step is implementing
procedures to ensure that all parties, including residents, businesses, contractors, and subcontractors,
comply with Section 3 and maintain records verifying that compliance.

Facilitating the training and employment of Section 3 workers: The recipient agency must act as a
facilitator, connecting Section 3 workers to training and employment opportunities.

Facilitating the award of contracts to Section 3 business concerns: The recipient agency must also
work to link developers and contractors with capable Section 3 business concerns. Additionally,
recipient agencies, when necessary, may direct Section 3 business concerns to organizations that
provide capacity-building training.

Ensuring Contractor and Subcontractor Awareness of and Compliance with Section 3 Benchmarks and
responsibilities: The recipient agency is responsible for ensuring that contractors and subcontractors
are aware of, and in compliance with, Section 3 requirements.

Ensuring Compliance and Meeting Numerical Benchmarks: Recipient agencies shall ensure
compliance with Section 3 by assessing the hiring and subcontracting needs of contractors; regularly
monitoring contractor compliance; assisting and actively cooperating with the Secretary of HUD in
obtaining the compliance of contractors; penalizing non-compliance; providing incentives for good
performance; and refraining from entering into contracts with any contractor that previously failed to
comply with the requirements of Section 3.

Reporting Requirements: Recipient agencies must document all actions taken to comply with the
requirements of Section 3 and report these activities either through the Section 3 Performance
Evaluation and Registration System (SPEARS), for Public Housing financial assistance, or any
reporting system designated by program areas overseeing other funding.

2. What are the reporting requirements for legacy contracts entered into under the old Part 135
rule?

On and after November 30, 2020, Section 3 regulations codified at 24 CFR Part 135 (the old rule) have
not applied and will not apply to new grants, commitments, contracts, or projects. Contracts executed
or projects for which assistance or funds were committed prior to November 30, 2020 are still required
to adhere to the requirements of the old rule. Recipients of such assistance or funds will still be
expected to maintain records of Section 3 statutory, regulatory, and contractual compliance but will no
longer be required to report Section 3 compliance to HUD in SPEARS.
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HUD does not require funding recipients to change or alter contracts that were in place prior to the new
Section 3 requirements becoming effective on November 30, 2020.

3. What are the reporting requirements for Section 3 projects for which assistance or funds are
committed during the transition period?

Projects for which assistance or funds are committed between November 30, 2020 and July 1, 2021 are
subject to the new Section 3 regulations found in 24 CFR part 75, and HUD expects that funding
recipients will begin following this final rule's requirements for new grants, commitments, and
contracts. Recipients will be expected to maintain records of statutory, regulatory, and contractual
compliance with Section 3 for these projects but will not be required to report to HUD on the
requirements found in 24 CFR part 75.

During the transition period between November 30, 2020 and July 1, 2021, recipients are expected to
plan and revise processes, systems, and documents to comply with the new rule's requirements. During
this time, funding recipients are still required to comply with Section 3’s statutory requirements by
ensuring that, to the greatest extent feasible, recipients continue to direct economic opportunities
generated by certain HUD financial assistance to low- and very low-income persons and businesses
that provide economic opportunities to low- and very low-income persons.

Recipients and employers should use this time to update policies and procedures for tracking labor
hours and other requirements to ensure compliance with the new rules for projects for which funds are
committed on or after July 1, 2021.

4. What is the reporting timeline for Public Housing Authorities and other recipients of public
housing financial assistance?

As of November 30, 2020, PHAs’ requirement to report their Section 3 activities and efforts starts 60
days after the end of their first fiscal year that begins after July 1, 2021. Please see the charts below for
examples of PHA reporting schedules:

Fiscal Year End New Reporting Period Begins | New Reporting Period Ends
6/30/21 7/1/21 6/30/22
9/30/21 10/1/21 9/30/22
12/31/21 1/1/22 12/13/22
3/31/22 4/1/22 3/31/23
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5. What are the reporting requirements for Public Housing Authorities and other recipients of
public housing financial assistance during the transition period?

All recipients of public housing financial assistance are required to follow the new Section 3
regulations found in 24 CFR part 75 beginning on November 30, 2020, and HUD expects that funding
recipients and employers will begin following this final rule's requirements for new grants,
commitments, and contracts on and after this date. Recipients will be expected to maintain records of
statutory, regulatory, and contractual compliance with Section 3 but will not be required to report in
SPEARS on the requirements found in 24 CFR part 75 until the recipient’s first full fiscal year after
July 1, 2021, as indicated in Question #4 above.

During the transition period between November 30, 2020 and a PHA or other recipient’s required
reporting start date, employers and grantees are expected to plan and revise processes, systems, and
documents to comply with the new rule's requirements. During this time, PHAs and other recipients
are still required to comply with Section 3’s statutory requirements by ensuring that, to the greatest
extent feasible, PHA’s continue to direct economic opportunities generated by certain HUD financial
assistance to low- and very low-income persons, tenants of public and assisted housing, and businesses
that provide economic opportunities to low- and very low-income persons.

6. What are good strategies for targeting Section 3 workers and businesses?

In order to successfully target Section 3 workers and businesses for employment and contracting
opportunities, recipients must establish and maintain an effective Section 3 program. HUD has found
that hiring a Section 3 coordinator or assigning one individual the responsibility of coordinating all
Section 3 related activities is instrumental in reaching Section 3’s employment and contracting goals.

It is recommended that recipient agencies establish procedures to certify Section 3 workers and Section
3 business concerns for employment and contracting opportunities. Thereafter, they should maintain a
list of eligible workers and businesses by skill, capacity or interest and contact them on a periodic basis
when employment and contracting opportunities are available. Refer to the Section 3 regulations at 24
CFR 8 75.15(b) and § 75.25(b) for a listing of qualitative efforts.
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7. Are funds provided to recipients so that they can comply with the requirements of Section 3?

No. Funding has not been appropriated for Section 3 compliance. Section 3 requirements are only
triggered when the normal expenditure of covered funds results in employment, training, or contracting
opportunities.

8. Are Section 3 workers or business concerns guaranteed employment or contracting
opportunities under Section 3?

Section 3 is not an entitlement program; therefore, employment and contracts are not guaranteed. Low-
and very low-income individuals and Section 3 business concerns must be able to demonstrate that
they have the ability or capacity to perform the specific job or successfully complete the contract that
they are seeking.

9. Are recipients, developers, and contractors required to provide long- term employment
opportunities, and not simply seasonal or temporary employment?

Recipients, developers, and contractors are required, to the greatest extent feasible, to direct
employment opportunities to low- and very low-income persons, including seasonal and temporary
employment opportunities. Benchmark goals include the calculation of all Section 3 worker and
Targeted Section 3 Worker labor hours as a percentage of all labor hours worked on a project.

Recipients, developers, and contractors are encouraged to provide long-term employment to ensure
that they meet the benchmark goals.

10. When might a recipient agency be exempt from the quantitative reporting requirements of
Section 3?

A Small Public Housing Agency (less than 250 units) may elect to not report on labor hours. If the
agency does elect not to report on labor hours, it is required to report solely on qualitative efforts as
permitted in 24 CFR § 75.15(d).

11. Are recipients required to request developers or contractors to make payments into Section 3
training or implementation funds?

No. Recipients are not required to request contractors to make payments into a fund.

Section 3 Frequently Asked Questions
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V. SECTION 3 CERTIFICATION:

1. How can a prospective Section 3 worker or business concern certify that they meet the
eligibility requirements?

The individual or business must contact the agency or developer from which they are seeking
employment or contracting opportunities (e.g.., the PHA, city, or local government). They should
identify themselves as a Section 3 worker, Targeted Section 3 worker, or Section 3 business concern
and provide whatever documentation that the recipient agency requires under their certification
procedures. Prospective Section 3 workers and business concerns may self-certify that they meet the
requirements as defined in the regulations. HUD recipients, contractors and subcontractors may also
establish their own system to certify Section 3 workers and business concerns.

2. What documentation must be maintained by HUD recipients, subrecipients, contractors,
and/or subcontractors certifying that low- and very-low individuals and business concerns
meet the regulatory definitions under Section 3?

There are many ways that a worker can be certified as either a Section 3 Worker or Targeted Section 3
Worker under 24 CFR part 75:

For a worker to qualify as a Section 3 worker, one of the following must be maintained:

Q) A worker’s self-certification that their income is below the income limit from the prior
calendar year;

(i) A worker’s self-certification of participation in a means-tested program such as public
housing or Section 8-assisted housing;

(iii)  Certification from a PHA, or the owner or property manager of project-based Section 8-
assisted housing, or the administrator of tenant-based Section 8-assisted housing that the
worker is a participant in one of their programs;

(iv)  Anemployer’s certification that the worker’s income from that employer is below the
income limit when based on an employer’s calculation of what the worker’s wage rate
would translate to if annualized on a full-time basis; or

(V) An employer’s certification that the worker is employed by a Section 3 business
concern.

(2) For a worker to qualify as a Targeted Section 3 worker, one of the following must be maintained:
For Public Housing Financial Assistance projects:

Q) A worker’s self-certification of participation in public housing or Section 8-assisted
housing programs;

(i) Certification from a PHA, or the owner or property manager of project-based Section 8-
assisted housing, or the administrator of tenant-based Section 8-assisted housing that the
worker is a participant in one of their programs;

(il)  An employer’s certification that the worker is employed by a Section 3 business
concern; or

(iv) A worker’s certification that the worker is a YouthBuild participant.
Section 3 Frequently Asked Questions
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For Housing and Community Development Financial Assistance projects:

Q) An employer’s confirmation that a worker’s residence is within one mile of the work
site or, if fewer than 5,000 people live within one mile of a work site, within a circle
centered on the work site that is sufficient to encompass a population of 5,000 people
according to the most recent U.S. Census;

(i) An employer’s certification that the worker is employed by a Section 3 business
concern; or

(i) A worker’s self-certification that the worker is a YouthBuild participant.

The documentation must be maintained for the time period required for record retentions in accordance
with applicable program regulations or, in the absence of applicable program regulations, in
accordance with 2 CFR § 200.334, Retention Requirements for Records (www.ecfr.gov/cgi-
bin/retrieveECFR?n=se2.1.200 _1334), which provides for retaining records for at least three years, as
described in detail in that regulation..

A PHA or recipient may report on Section 3 workers and Targeted Section 3 workers for five years
from when their certification as a Section 3 worker or Targeted Section 3 worker is established.

3. What are examples of acceptable evidence to determine eligibility as a Section 3 worker?

HUD does not prescribe that any specific forms of evidence to establish Section 3 eligibility.
Acceptable documentation includes, but is not limited to the following:

e Proof of residency in a public housing project; or
e Evidence of participation in the YouthBuild program.

4. What are examples of acceptable evidence for determining eligibility as a Section 3 business
concern?

HUD does not prescribe that any specific forms of evidence be required to establish Section 3
eligibility. The business seeking the preference must be able to demonstrate that they meet one of the
following criteria:

1. Atleast 51 percent owned and controlled by low- or very low-income persons;

2. Over 75 percent of the labor hours performed for the business over the prior three-month period
are performed by Section 3 workers; or

3. A Dbusiness at least 51 percent owned and controlled by current public housing residents or
residents who currently live in Section 8-assisted housing.

5. Are all public housing residents considered Section 3 workers regardless of their income?
No. To qualify as a Section 3 Worker, an individual must meet one of the following criteria:

1. The worker’s income for the previous or annualized calendar year is below the income limit
established by HUD;

2. The worker is employed by a Section 3 business concern; or

3. The worker is a YouthBuild participant.

Section 3 Frequently Asked Questions
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6. Does qualifying as a Section 3 businesses mean that the business will be selected if it meets the
technical requirements of the bid, regardless of bid price?

No. As provided in 2 CFR 200.318, contract awards shall only be made to responsible contractors
possessing the ability to perform under the terms and conditions of the proposed contract. In order to
meet the requirements of Section 3 and Federal and state procurement laws, recipient agencies must
develop procedures that are consistent with all applicable regulations.

7. Can contracting with MBE/WBE businesses count towards Section 3 benchmarks?

It depends. Section 3 is race and gender neutral. Only MBEs/WBES that meet the eligibility criteria as
a Section 3 business concern set forth in the regulation can be counted towards the Section 3 labor hour
calculation.

8. Does a business have to be incorporated to be considered a Section 3 eligible business?

No. A Section 3 business concern can be any type of business, such as a sole proprietorship,
partnership, or a corporation, properly licensed and meeting all legal requirements to perform the
contract under consideration.

Section 3 Frequently Asked Questions

20



VI. ECONOMIC OPPORTUNITIES NUMERICAL BENCHMARKS:

1. How can low- and very low-income persons and businesses locate recipient agencies that are
required to comply with Section 3 in their area?

To find local recipients’ agencies, Section 3 residents or businesses should contact their local HUD
office. To find your closest office, visit: www.hud.gov/localoffices.

2. How can I find Section 3 business concerns in my area?

Contact local recipient agencies to find Section 3 business concerns in your area. Section 3 business
concerns that have registered in the Section 3 Business Registry are also available at:
https://portalapps.hud.gov/Sec3BusReg/BRegistry/BRegistryHome.

3. Do the benchmark requirements only count toward new hires?

No, the rule does not apply to only new hires, but if someone is currently on staff and qualifies as a
Section 3 resident under 24 CFR part 135, they will need to re-certify as either a Section 3 worker or
Targeted Section 3 worker under 24 CFR part 75.

4. Should PHA’s report on staff hours?

Yes, but not all PHA staff qualify as Section 3 workers. Only PHA staff that meet the definition of a
Section 3 worker or Targeted Section 3 worker would qualify to be counted toward total Section 3 or
Targeted Section 3 labor hours. Once a PHA determines that a Section 3 worker or Targeted Section 3
worker is hired or currently employed, the PHA would just report those hours as the numerator over
the total labor hours funded with public housing financial assistance as the denominator.

5. What category of PHA Staff should be included?

Both salaried and hourly workers need to be reported. There is a limited good faith assessment
exception for PHAs and other recipient employers of hourly and salaried workers that are not subject
to requirements specifying time and attendance reporting and do not have systems already in place to
track labor hours. This exception is to address employers that do not already track labor hours without
making changes in time and attendance or payroll.

6. Are recipient agencies required to meet the Section 3 benchmarks, or are they optional?

The Section 3 benchmarks are minimum targets that must be reached in order for the Department to
consider a recipient in compliance. Recipient agencies are required to make best efforts, or to the
greatest extent feasible, to achieve the benchmarks required for the number of labor hours performed
by both Section 3 workers and Targeted Section 3 workers. If an agency fails to fully meet the Section
3 benchmarks, they must adequately document the efforts taken to meet the numerical goals (see
Question #9 for a discussion of safe harbor.)

Section 3 Frequently Asked Questions
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7. Will there be changes to the benchmark requirements?

The Secretary of Housing and Urban Development is required in the Benchmark Notice published in
the Federal Register to review and update the Benchmarks by Federal Register notice no less
frequently than once every three years.

8. What is considered ""other' public construction?

Other public construction includes infrastructure work, such as extending water and sewage lines,
sidewalk repairs, site preparation, and installing conduits for utility services.

9. What is the meaning of the safe harbor determination?

Recipients will be considered to have complied with the Section 3 requirements and met the safe
harbor, in the absence of evidence to the contrary, if they certify that they have followed the required
prioritization of effort and met or exceeded the applicable Section 3 benchmarks.

If a recipient agency or contractor does not meet the benchmark requirements but can provide evidence
that they have made a number of qualitative efforts to assist low- and very low-income persons with
employment and training opportunities, the recipient or contractor is considered to be in compliance
with Section 3, absent evidence to the contrary (i.e., evidence or findings obtained from a Section 3
compliance review).

Section 3 Frequently Asked Questions
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VIl. SECTION 3 COMPLAINTS:

1. How should complaints be made?

Complaints alleging failure of compliance with this part may be reported to the HUD program office
responsible for the public housing financial assistance or the Section 3 project, or to the local HUD
field office. These offices can be found through the HUD website, www.hud.gov/.

2. Where else can | file complaints alleging denied employment and contracting opportunities?

You may be eligible to bring complaints under other federal laws. The U.S. Equal Employment
Opportunity Commission (EEOC) is responsible for enforcing federal laws that make it illegal to
discriminate against a job applicant or an employee because of the person’s race, color, religion, sex
(including pregnancy), national origin, age (40 or older), disability or genetic information (medical
history or predisposition to disease). For more information about your rights, please contact EEOC at:
www.EEOC.gov.

The Department of Labor Office of Federal Contract Compliance Programs (OFCCP) enforces, for the
benefit of job seekers and wage earners, the contractual promise of affirmative action and equal
employment opportunity required of those who do business with the Federal government. More
information about the services they provide can be obtained at: http://www.dol.gov/ofccp/.

Section 3 Frequently Asked Questions
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Signed on August 11, 2000, Executive Order 13166 mandated that federal agencies must publish guidance
on how persons whose primary language is not English and those who have a limited ability to speak, read,
write, or understand English will be provided Meaningful Access to federally funded assistance programs.
On the same date, the Department of Justice issued guidance in accordance with the Executive Order which
clarified the Limited English Proficiency (LEP) requirements under Title VI of the Civil Rights Act of
1964. Pursuant to Executive Order 13166, each federal agency was mandated to provide guidance
specifically tailored to its recipients consistent with the LEP Guidance issued by the Department of Justice
to explain how the general standards established in the LEP Guidance will be applied to the agency’s
recipients. On September 15, 2016, the Office of General Counsel (OGC) issued Guidance on Fair Housing
Act Protections for Persons with Limited English Proficiency. In that Guidance, the OGC states that the
Fair Housing Act prohibits housing providers from using LEP selectively based on a protected class or as
a pretext for discrimination because of a protected class. The Act also prohibits housing providers from
using LEP in a way that causes an unjustified discriminatory effect.

The Georgia Department of Community Affairs (“DCA” or “Agency”) is a recipient of federal financial
assistance and is therefore obligated to reduce language barriers that could preclude Meaningful Access by
LEP persons to DCA programs that are funded with such federal financial assistance. DCA has prepared
this Language Access Plan (“LAP” or “Plan”), which defines the actions to be taken to ensure Meaningful
Access to Agency services, programs, and activities on the part of LEP persons. In preparing this Plan,
DCA conducted a Four-Factor Analysis, considering (1) the number or proportion of LEP persons eligible
to be served or likely to be encountered by the Agency or its federally funded programs; (2) the frequency
with which LEP persons come into contact with the Agency’s programs; (3) the nature and importance of
the programs, activities, or services to people’s lives; and (4) resources available to execute the programs
and the costs of providing the LEP services.

DCA was created in 1977 to serve as an advocate for local governments. On July 1, 1996, the Governor
and General Assembly merged the Georgia Housing and Finance Authority (GHFA) with DCA. Today,
DCA operates a host of state and federal grant programs; serves as the state's lead agency in housing finance
and development; promulgates building codes to be adopted by local governments; provides comprehensive
planning, technical, and research assistance to local governments; and provides rental assistance for eligible
households.

DCA administers all federally funded programs in compliance with federal statutes and regulations.
Federally funded programs administered by DCA include, but are not limited to: Community Development
Block Grants (CDBG), Emergency Solutions Grants (ESG), Emergency Housing Vouchers, Georgia
Mortgage Assistance, Georgia Rental Assistance, HOME, Housing Choice Voucher (HCV) Program,
Housing Opportunities for Persons with AIDS/HIV (HOPWA), Neighborhood Stabilization Program
(NSP), Permanent Supportive Housing, and Section 811.




It is the policy of DCA to comply with all federal statutes and regulations in the administration of federally
funded programs. DCA will take timely and reasonable steps to provide deaf and/or hard of hearing
(“DHH”) and LEP persons with Meaningful Access to programs and activities conducted by DCA. Access
to DCA programs and services should not be impeded as a result of an individual’s inability to speak, read,
write or understand English. DCA will review and update its LEP Four-Factor Analysis at least every five
years.

DCA will train staff, contractors, and Sub-Recipient administrators (program administrators who are
expected to conduct a Four-Factor Analysis and other efforts described within this LAP) on procedures to
implement and continuously monitor and evaluate the implementation of LAPs in the State of Georgia.

Pursuant to the requirements of Title VI, Sub-Recipients of federal funds received through an administration
grant/award made by DCA are also required to make reasonable efforts to provide timely, Meaningful
Access for DHH and LEP persons to programs and activities. In order to do so, Sub-Recipients should first
conduct an assessment to determine the need for language assistance within their service area. This is
accomplished by conducting the Four-Factor Analysis, which is described in this Plan. After completion of
the Four-Factor Analysis, the Sub-Recipient Type IIs will understand the languages spoken by LEP persons
in their service area and can determine how to provide needed language assistance.

Based upon the findings of the Four-Factor Analysis, and when deemed necessary, the Sub- Recipient Type
IIs should prepare a LAP addressing the Sub-Recipient’s plan for ensuring Meaningful Access to programs
and activities for DHH and LEP persons. A Sub-Recipient Type Il may conclude that different language
assistance measures are sufficient for the different types of programs or activities in which it engages. For
instance, a Sub-Recipient Type Il may determine that certain activities are more important and/or have
greater impact on or contact with DHH and/or LEP persons, and thus such programs or activities require
enhanced language assistance. Although DCA is providing Sub-Recipient Type IIs with a template from
which to develop a LAP, Sub-Recipient Type IIs have flexibility in determining how to appropriately
address the needs of the DHH and LEP populations they serve.

The Sub-Recipient Type Il is also required to select an individual responsible for coordination of DHH and
LEP compliance, train staff involved in programs and activities on DHH and LEP requirements, keep
records of assistance provided and actions taken, and update the Four-Factor Analysis and LAP, as needed.

DCA will annually monitor all Sub-Recipients to ensure DHH and LEP individuals receive Meaningful
Access to federally funded programs in accordance with the terms identified in Section 12 of this LAP.
Sub-Recipients’ compliance will be outlined in the Compliance Manuals for its respective program(s).

The purpose of this Plan is to analyze the location and needs of Georgia’s LEP population through the Four-
Factor Analysis of Census data. The Plan establishes guidelines in accordance with Executive Order 13166,
Improving Access to Services for Persons with Limited English Proficiency, 65 Fed. Reg. 50,121 (Aug. 16,
2000). The Plan will also describe how DCA, and its Sub-Recipients, will provide Meaningful Access to




programs, eliminate, or reduce hearing impairment and LEP as a barrier to receipt of services offered by
DCA programs and activities, and provide substantially equal and meaningfully effective access to DCA
programs and services.

DCA has outlined the reasonable steps to provide Meaningful Access to federally funded programs for
DHH and LEP persons based on the classification of each federally funded program. Federally funded
programs that DCA directly administers as a Direct Beneficiary (e.g., HCV program, Section 811, etc.) will
provide written translations of vital documents in accordance with the results of DCA's Four-Factor
Analysis. Minimal standards for reasonable steps may include, but are not limited to, requiring recipients
to demonstrate how they have applied the four (4) factors from the Four-Factor Analysis, plus a fifth (5%)
factor which notifies recipients that DCA may require additional criteria for proof of compliance with
provision of meaningful access on a case-by-case base. Accordingly, this permits DCA the flexibility to
request additional standards, if appropriate, from recipients with a larger service area or from those
recipients who have more resources.

DCA will monitor the reasonable steps taken to ensure DHH and LEP individuals have Meaningful Access
to federally funded Sub-Recipient programs. Sub-Recipient administrators (operating programs including
Community Development Block Grants (CDBG), HOME, Housing Opportunities for Persons with
AIDS/HIV (HOPWA), Emergency Solutions Grants (ESG), and Neighborhood Stabilization Program
(NSP)), will be monitored based on their independent LAPs as directed by their independently conducted
Four-Factor Analyses.

For Direct Sub-Recipient programs (where DCA awards funds to organizations to conduct services (e.g.
housing counseling agencies or housing developers), DCA will monitor language access strategies and
provide training and support language access activities.

Under this Plan, DCA and its Sub-Recipients will provide two primary types of language access services:
oral and written. Both oral language access services and written language access services will meet the
standards for Meaningful Access as described in this Plan, including interpretation and translation services
conducted by professional vendors and the quality of those services being confirmed by a demonstrably
qualified bilingual staff member.

DCA will continually monitor compliance with this Plan and the effectiveness of the Plan in eliminating
barriers to Meaningful Access for DHH and LEP individuals.

DCA and its Sub-Recipients will engage in outreach efforts to ensure that DHH and LEP persons are aware
of the language access services available to them.

DCA will also provide training to Program-level LAP Coordinators, Sub-Recipient grant administrators,
and direct service staff on methods of assistance available to DHH and LEP individuals in the
implementation of this Plan. This training will be periodically updated and delivered as DCA’s needs and
language access services evolve.




A. Section 109 of the Housing & Community Development Act of 1974

Section 109 states that "no person in the United States shall, on the grounds of race, color, national
origin, religion, or sex, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity funded in whole or in part with Federal financial assistance."

B. Title VI of the Civil Rights Act of 1964 and Implementing Regulations

Title VI of the Civil Rights Act of 1964, Section 601, 42 USC 200d, provides that no person shall
"on the grounds of race, color or national origin, be excluded from participation in, be denied the benefits
of, or be subject to discrimination under any program or activity receiving federal financial assistance.
Section 602 authorizes and directs federal agencies that are empowered to extend federal financial
assistance to any program or activity "to effectuate the provision of [Section 601]...by issuing rules,
regulations, or orders of general applicability."

The regulations in Section 602 prohibit recipients from utilizing "criteria or methods of
administration which have the effect of subjecting persons to discrimination based on their race, color or
national origin, or have the effect of defeating or substantially impairing accomplishments of the objectives
of the program or activity as respect to persons of a particular race, color or national origin." On January
22, 2007, the Department of Housing and Urban Development (HUD) published the final rule "Notice of
Guidance to Federal Financial Assistance Recipients, regarding Title VI Prohibition against National Origin
Discrimination — Affecting Limited English Proficient Person" (HUD LEP Guidance).

C. Title IT of the Americans with Disabilities Act of 1990 and Implementing Regulations

Subtitle A of Title II of the Americans with Disabilities Act of 1990 protects qualified individuals
with Disabilities on the basis of disability in the services, programs or activities of all state and local
governments.

D. Section 504 of the Rehabilitation Act of 1973 and Implementing Regulations

Section 504 of the Rehabilitation Act of 1973 states that, “No otherwise qualified individual with
a disability in the United States, as defined in section 705 (20) of this title, shall, solely by reason of his or
her disability, be excluded from the participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance”

E. HUD Housing Counseling Limited English Proficiency (LEP) Toolkit

The HUD LEP Toolkit, published in March 2021, explains the LEP requirements and
recommendations for Housing Counseling Agencies (HCAs), including, but not limited to how to
understand the needs of LEP persons seeking housing counseling services, ensure meaningful access to
housing counseling programs and activities by persons with LEP as described in the HCA’s work plan, and
conduct outreach, educate, and affirmatively market the availability of housing counseling and housing-




related services to LEP communities.

Beneficiary: The ultimate consumer of federally funded programs who receives benefits from a federally
funded recipient.

Bilingual: A person who is bilingual is fluent in two languages and is able to conduct the business of the
workplace in either of those languages. This is to be distinguished from proficiency in more than one
language. Interpretation and translation require the interpreter or translator to be fluently bilingual and also
require additional specific skills for interpretation and translation.

Customer: Any individual or organization communicating with a DCA program.
DCA LAP Coordinator: DCA's Associate General Counsel.

Deaf and/or Hard of Hearing (DHH) Individual: Someone who has a diminished sensitivity to sound,
or hearing loss.

Direct “In-Language” Communication: Monolingual communication in a language other than English
between a multilingual staff and an LEP person (e.g., Korean to Korean).

Effective Communication: Communication sufficient to provide a DHH or LEP individual with
substantially equivalent levels of service access received by non-DHH or LEP individuals. Staff must take
reasonable steps to ensure communication with a DHH or LEP individual is as effective as communication
with non-DHH or LEP individuals when providing similar programs and services.

External Stakeholder: A person who is not a DCA employee and who has contact with, or is seeking
information or services from, DCA programs or activities. External stakeholders include, but are not limited
to, members of the general public, renters, homeowners, and small business owners.

Federal Financial Assistance: Grants, loans, and advances of federal funds, the grant or donation of federal
property and interests in property, or any other assistance as specified in 24 CFR Part I § 1.2(e).

Focus Languages: Languages, specifically Chinese, Korean, Spanish, and Vietnamese, identified through
the Four-Factor Analysis as having a sufficient level of prevalence amongst LEP individuals in Georgia to
warrant statewide efforts for written translations of vital documents.

Four-Factor Analysis: The analysis that Recipients of federal funding are required to use to determine
what language assistance measures are sufficient to assist LEP persons in the different programs and
activities in which the Recipient engages, as described in “Final Guidance to Federal Financial Assistant
Recipients regarding Title VI Prohibition against National Origin Discrimination, affecting Limited English
Proficient Persons” published in the Federal Register (January 22, 2007). The four factors include:
1.) The number or proportion of LEP persons eligible to be served or likely to be encountered in the
service population ("served or encountered" includes those persons who would be served or
encountered by the Recipient if the persons received adequate education and outreach and the




recipient provided sufficient language services);
2.) The frequency with which LEP persons come into contact with the program;
3.) The nature and importance of the program, activity, or service provided by the program; and
4.) The resources available to execute the program and costs of providing the LEP services.

Fluent: A person who is able to express oneself easily and articulately in conversations and public speaking.

Interpretation: The act of listening to a communication in one language (source language) and orally
converting it to another language (target language) while retaining the same meaning.

Interpreter: An individual who orally translates for parties conversing in different languages.

Language Access Plan (LAP): A written implementation plan that addresses identified needs of the DHH
or LEP persons served.

Language Assistance Services: Oral and written language services needed to assist DHH and LEP
individuals to communicate effectively with staff, and to providle DHH and LEP individuals with
Meaningful Access to, and an equal opportunity to participate fully in, the services, activities, or other
programs administered by DCA.

Limited English Proficient (LEP) Individuals: Individuals who do not speak English as their primary
language and who have a limited ability to read, write, speak, or understand English because of their
national origin. For purposes of Title VI and the LEP Guidance, persons may be entitled to language
assistance with respect to a particular service, benefit, or encounter. (HUD LEP Guidance). LEP individuals
may be competent in English for certain types of communication (e.g., speaking or understanding), but still
demonstrate LEP for other purposes (e.g., reading or writing).

Meaningful Access: LEP individuals’ accurate, timely, and effective participation in, or benefit from,
federally funded programs that is meaningfully equivalent to that of non-LEP individuals, at no cost to the
LEP individual.

Multilingual staff or employee: A staff person or employee who has demonstrated fluency in English and
reading, writing, speaking, or understanding at least one other language as authorized by his or her Division.

Primary Language: An individual’s primary language is the language in which an individual most
effectively communicates.

Proficient: The ability of a person to speak, read, write, and understand a language. An individual who is
proficient in a language may, for example, be able to greet an LEP individual in his or her language or
facilitate access to translation services, but not conduct Agency business in that language.

Qualified Translator or Interpreter: An in-house or contracted translator or interpreter who has
demonstrated his or her competence to interpret or translate.

Recipient: Qualified applicants in compliance with 24 CFR §1.2(f) who are awarded federal financial
assistance. The Voluntary Compliance Agreement defines Recipient as “the meaning specified at 24 CFR
§1.2(0)." 24 CFR §1.2(f) defines Recipient as "any State, political subdivision of any State, or
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instrumentality of any State or political subdivision, any public or private agency, institution, organization,
or other entity, or any individual, in any State, to whom Federal financial assistance is extended, directly or
through another recipient, for any program or activity, or who otherwise participates in carrying out such
program or activity (such as a redeveloper in the Urban Renewal Program), including any successor, assign,
or transferee thereof, but such term does not include any ultimate beneficiary under any such program or
activity."

Sight Translation: Oral rendering of written text into spoken language by an interpreter without change in
meaning based on a visual review of the original text or document.

Source Language: A language which is to be translated into another language.

Sub-Recipient: Any public or private agency, institution, organization, or other entity to whom federal
financial assistance is extended, through DCA for any program or activity, or who otherwise participates in
carrying out such program or activity, but such term does not include any Beneficiary under any such
program.

Target Language: A language into which another language is to be translated.

Translation: The replacement of written text from one language (source language) into an equivalent
written text in another language (target language).

Translator: A person who conveys written material from one language to another.

VCA: Voluntary Compliance Agreement

Vital Document: Any document that is critical for ensuring Meaningful Access to the Recipients' major
activities and programs by beneficiaries generally and LEP persons specifically. Whether or not a document
(or the information it solicits) is "vital" may depend upon the importance of the program, information,
encounter, or service involved, and any consequences the LEP person might face if the information in
question is not provided accurately or in a timely manner. For instance, applications for auxiliary activities,
such as certain recreational programs in public housing, would not generally be considered a vital document,
whereas applications for housing would be considered vital. However, if the major purpose for funding the
recipient were its recreational program, documents related to those programs would be considered vital.
Where appropriate, recipients are encouraged to create a plan for consistently determining, over time and
across its various activities, what documents are "vital" to the Meaningful Access of the LEP populations
they serve.
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As described in HUD’s 72 FR 2732, the starting point for ensuring Meaningful Access is to conduct an
individualized assessment (Four-Factor Analysis) that takes into account the following four factors:

Number or proportion of LEP persons in the eligible service population,
Frequency with which LEP individuals come in contact with the programs,
Nature and importance of the service provided by the programs, and

>N =

Resources available to execute the programs and the costs of providing the LEP services.

Below is DCA’s analysis across all 159 counties identified by the U.S. Census. DCA identified 68 counties
as being most impacted in regard to LEP access. Counties considered most impacted are those in which at
least one language for LEP individuals exceeded the thresholds discussed below.

Classifying Federally Funded Programs
To determine what reasonable steps DCA must take to provide Meaningful Access to federally funded

programs for LEP persons, DCA first determined which of its programs were federally funded. DCA then
characterized the federally funded programs accordingly:

(1) Direct Beneficiary — Programs administered by DCA

(2) Sub-Recipient Type I — DCA awards funds to organizations to conduct services (e.g. housing
counseling agencies or housing developers)

(3) Sub-Recipient Type I — Awards to local governments, non-profits and other non- entitlement/Sub-
Recipients who are expected to independently conduct a Four-Factor Analysis and other efforts
described within this LAP.

The Four-Factor Analysis is applied to DCA’s Direct Beneficiary programs for the purpose of identifying
DCA’s vital documents for written translation.

DCA will ensure language access is provided to LEP persons to ensure Meaningful Access to DCA’s Sub-
Recipient Type I and Sub-Recipient Type II programs accordingly:

e Sub-Recipient Type I (e.g., developers or non-profits) are awarded federal funds from DCA to
conduct services.

e For both DCA’s Sub-Recipient Types I and II, DCA will monitor whether its Sub-Recipients have
taken reasonable steps to ensure Meaningful Access for LEP persons to Sub- recipient-operated,
federally funded programs.

e DCA will serve as a resource to provide recommendations and technical guidance to Sub- recipient
entities in their language access activities.

e DCA'’s strategy for monitoring Sub-Recipient Type Il implementation of their own analyses is
included in Section 10.
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Table 1. Federally Funded DCA Programs and Services

Category Federally Funded Programs

Direct Beneficiary Georgia Rental Assistance

Direct Beneficiary Section 8 Housing Choice Voucher Program (Rental Assistance)
Direct Beneficiary Section 811 Project Rental Assistance

Sub-Recipient Type I

Georgia Commission for Service and Volunteerism/AmeriCorps

Sub-Recipient Type I

Georgia Mortgage Assistance

Sub-Recipient Type I

Permanent Supportive Housing

Sub-Recipient Type 1

HOME Multifamily Affordable Housing Development

Sub-Recipient Type I

HUD Housing Counseling Program

Sub-Recipient Type 1

NFMC Foreclosure Counseling Program

Sub-Recipient Type [

National Housing Trust Fund

Sub-Recipient Type 11

Appalachian Regional Commission

Sub-Recipient Type II

Continuum of Care Program

Sub-Recipient Type II

Emergency Solutions Grants (Homeless Program)

Sub-Recipient Type II

Emergency Housing Vouchers

Sub-Recipient Type II

Housing Opportunities for Persons with AIDS (HOPWA)

Sub-Recipient Type 11

Shelter Plus Care (S+C) Program

Sub-Recipient Type II

Community Development Block Grant

Sub-Recipient Type II

Community HOME Investment Program (CHIP)

Sub-Recipient Type 11

Neighborhood Stabilization Program (NSP)

This Four-Factor Analysis thus determines what reasonable steps DCA must take to provide LEP
individuals with Meaningful Access to those federally funded programs operated directly by DCA.

Factor 1: Number or Proportion of LEP Persons Served or Encountered in Eligible Service Population

To determine the number or proportion of LEP persons served or encountered in any service area in
Georgia, DCA’s analysis of Factor 1 uses a demographic examination of LEP persons in the State of
Georgia.

DCA reviewed LEP data for all counties and Census-recognized cities in Georgia, identifying those that
exceeded 1 % of the area population. Those LEP language speakers exceeding these thresholds are listed
in Table 5 in Appendix 4. All data used to estimate the proportion of LEP persons across Georgia’s 159
counties comes from the Census Bureau’s American Community Survey (ACS) S-year file (2016-2020) —
Table “B16001: Language Spoken at Home by Ability to Speak English for the Population 5 Years and
Older and Table S1601: Language Spoken at Home.

For all counties in Georgia, including the 68 most impacted counties found in Table 5, no LEP population
other than Spanish speakers exceeds 1% of the State’s population. Thirty counties, however, have more
than 1,000 individuals who speak a language other than Spanish and that do not speak English well. These
counties are found throughout the State.
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DCA observed that Chinese, Korean, Spanish, and Vietnamese are the only languages to exceed 0.5% of
the total State population for LEP languages. These four languages are DCA’s focus languages for the
remainder of this analysis.

Table 2. DCA Focus Languages
Languages Exceeding 0.5% of the Total State Population
Chinese

Korean

Spanish

Vietnamese

While the affirmative efforts of this LAP will be on the focus languages identified above, DCA seeks and
takes steps to provide access to services necessary for direct communication in any language. DCA has
compiled data on the focus languages listed above at the census tract level into an interactive online map
available to Sub-Recipients and the public. The instructions included in Attachment 1 visually illustrate this
information with shading to represent the relative cumulative percentage of LEP individuals in each tract.
This LAP mapping tool allows DCA and Sub-Recipients to analyze where the greatest numbers of LEP
individuals by language are located and can aid in the completion of each Sub-Recipient’s own analysis.

DCA will update this data every five years in accordance with the overall update of the LAP policy.

To help analyze Factors 2, 3, and 4, DCA disseminated a survey to all DCA Program Points of Contact
(POCs). This survey utilized the Language Assistance Self-Assessment and Planning Tool for Recipients
of Federal Financial Assistance at https://www.lep.gov/selfassesstool.htm. For each program, this survey
asked POC:s to discuss the program’s frequency of contact with both the general public and LEP individuals,
the importance of the program, and what vital documents were necessary to ensure an individual’s
Meaningful Access to the program. The results for this survey for directly DCA-operated, federally funded
programs are discussed below.

Factor 2: Frequency with which LEP Individuals Come into Contact with the Programs

All programs stated through the survey whether they directly assisted members of the public as well as the
frequency with which members of the general public accessed their programs. DCA thus assumes that the
frequency with which LEP persons access these programs in relation to that of all individuals is proportional
to the number of LEP persons in the State of Georgia, as discussed in Factor 1. Only those programs which
directly serve Beneficiaries in the general public—and thus LEP individuals—will be the focus for the
subsequent steps of DCA’s Four- Factor Analysis.

Table 3. Federally Funded, Direct Beneficiary Programs’ Frequency of Public Contact

Program Name Direct Client | Frequency  of
Assistance? Public Contact
Section 8 Housing Choice Voucher Program Yes Daily



https://www.lep.gov/selfassesstool.htm

14

Section 811 Project Rental Assistance Demonstration Yes Daily
US. Treasury Programs: Georgia Rental Assistance Program Yes Daily
and Georgia Mortgage Assistance Program

LEP individuals will receive direct language assistance commensurate with the frequency with which these
individuals interact with the programs. For example, homeowners and renters who apply for various DCA
programs are likely to have frequent contact with the program and should therefore have Meaningful Access
to those programs. This may include such interactions as completing applications, award notices, and public
comment notices. For program activities such as these, DCA’s strategy—which is laid out in this Plan—
will seek to ensure that these populations have Meaningful Access throughout the process.

Factor 3: Nature and Importance of the Program, Activity, or Service Provided by Programs

The nature and importance of the programs, activities, or services provided by the programs to LEP
individuals is informed by conclusions from the analysis in Factor 2, program participation requirements,
and program managers’ responses as to whether a delay in service provision would significantly, negatively
impact the wellness of an individual.

While DCA will provide outreach regarding services available to LEP individuals across all Agency
programs, DCA will prioritize vital document translation and subsequent LEP outreach based on
importance of the activity, information, service, or program or possible consequences of a lack of service
to the LEP persons.

LEP outreach will focus on the programs that provide critical services to program recipients, including but
not limited to: homeowners, landlords, renters, and small business owners. Those programs that provide a
means of helping individuals obtain or rehabilitate housing or supporting businesses are critically important
to LEP individuals. For DCA, these programs are identified below.

Table 4. Determining Programs’ Critical Importance to LEP Individuals

Program Nature of Program Freq. of | Application necessary | Delay in
Public for | service
Contact | participation? provision sig.,
neg.
impact
individual?
Section 8 A tenant-based rental assistance | Daily Yes Yes
Housing Choice Voucher | program that assists extremely low and
Program low-income individuals and families

rent safe, decent,
and affordable dwelling units in the
private rental market.

Section 811 DCA uses the HUD 811 Project Rental | Daily Yes Yes
Project  Rental Assistance grant to increase the number
Assistance of housing units available to individuals
Demonstration with a disability who are extremely low-
income

and between the ages of 18-61.
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US Treasury An emergency relief program for | Daily Yes Yes
Program: Georgia tenants and landlords impacted by the

Rental Assistance pandemic, resulting in past due rents

Program and rental housing costs.

US Treasury A Covid-relief ~ program for | Daily Yes Yes
Program: Georgia homeowners who are unable to pay their

Mortgage mortgages due to a COVD-related

Assistance impediment.

Program

Factor 4: Resources Available to DCA and Costs of Providing LEP Services

DCA takes all reasonable steps to ensure Meaningful Access for LEP persons to DCA programs and
activities. The availability of resources, however, may limit the provision of language services in some
instances. “Reasonable steps” may cease to be reasonable when the costs imposed substantially exceed the
benefits. DCA’s LAP balances the needs of the LEP community with the funding resources available.

DCA has identified those vital documents for each DCA-operated, federally funded program that directly
faces LEP individuals and for which a delay in service provision might significantly, negatively impact the
wellness of any individual that program serves. DCA has prioritized those documents for which either the
following statements are true, according to direct program contacts: 1) Without this document, an individual
could not access the program; 2) This document allows access to a major activity within the program. In
addition to any vital documents, DCA will also disseminate federally provided fair housing documents and
brochures to clients, whenever applicable.

The table below lists these vital documents by program, as well as the languages into which the documents
will be translated. As the coverage area of each program listed below includes counties in which more than
1,000 LEP individuals live who speak Spanish, Chinese, Korean and/or Vietnamese, all vital documents
must be translated into these four focus languages. This table also lists the timetable for translation as the
number of days following HUD’s approval of this Plan.

Table 5. Identification of Vital Documents and Translation Strategy

Program Vital documents Language(s) into which
document(s) will be translated

Section 8 Housing Choice | Pre-Application Spanish, Chinese, Korean,

Voucher Program (Rental Vietnamese
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Assistance) Application Spanish, Chinese, Korean,
Vietnamese

Lead Warning Statement (Contract Attachment) Spanish, Chinese, Korean,
Vietnamese

Federally provided vital documents:
e  "Protect Your Family from Lead in Your

Home"

e "A Good Place to Live" booklet

e "Fair Housing: Equal
Opportunity for All"

e HUD 52641-A Tenancy Addendum

e Housing Assistance Payment Contract

e  Voucher

e  Request for Tenancy Approval

e HUD- 52675 Debts Owed to Public Housing
Agencies and Termination

All federal documents, with the exception of “Protect
Your Family from Lead in Your Home” and HUD-
52675 Debts Owed, are already translated into
Chinese, Spanish, Vietnamese, and Korean.

Under the Lead Disclosure Rule, sellers and landlords
must “give an EPA-approved information pamphlet on
identifying and controlling lead- based paint hazards
(‘Protect Your Family from Lead in your Home,’
currently available in Spanish, Vietnamese, Russian,
Arabic and Somali).” DCA will request EPA
assistance in translating this information pamphlet.
DCA will also work with HUD to locate additional
translations of form HUD-52675.

Section 811 Project Rental
Assistance Demonstration

HUD 811 Tenant Information Booklet Spanish, Chinese, Korean,
Vietnamese

HUD 811 Property Inventory Spanish, Chinese, Korean,
Vietnamese

Tenant Eligibility Criteria Spanish, Chinese, Korean,
Vietnamese

HUD Income Charts Spanish, Chinese, Korean,
Vietnamese

HUD 811 Wait List Referral Form & Authorization | Spanish, Chinese, Korean,

to Release Information Vietnamese

US. Treasury Programs:

Application

Document currently exists in Spanish
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Activities aimed at ensuring Meaningful Access to the LEP population will be incorporated and funded
across all of the DCA programs outlined in DCA’s Action Plans as well as the new programs outlined in
the VCA.

At this time, each program area will independently fund language access services from its own allocated
funding. If resources limit the provision of services already laid out in this document, DCA will keep record
of both the service requested and financial reasoning for the limitation.

DCA has undertaken or will undertake the following tasks in order to ensure Meaningful Access to federally
funded services, programs, and activities to DHH and LEP individuals. These tasks are predominantly
focused on addressing the needs of DHH and LEP individuals accessing DCA-administered housing
assistance and other programs.

DCA LAP Coordinator

DCA has designated the responsibilities of LAP coordination to the Office of General Counsel. As the LAP
Coordinator, the DCA OGC will be the primary point of contact responsible for the implementation of the
LAP across all federally funded programs. These language assistance programs include but are not limited
to: provision of language assistance services, training programs, outreach activities, support for programs
translating vital documents, and review of data collected on individuals needing LEP assistance. The DCA
LAP Coordinator’s contact information is listed below:

Christy Lovett, DCA Associate General Counsel
christy.lovett@dca.ga.gov.

Training Staff as Resources

Mandatory training on LEP awareness and current protocols will every year in April during Fair Housing
Month. The goal of this mandatory training will be to provide an overview of the state and federal
regulations regarding language access and explain DCA language access procedures.

DCA will develop two mandatory training courses for LAP and DHH/LEP issues: Basic LAP-DHH/LAP
and Advanced LAP-DHH/LEP. DCA staff who do not frequently encounter the public will receive only the
Basic LAP-DHH/LEP training online. DCA staff who frequently interact with the public as well as Division
and program POCs will receive Advanced LAP-DHH/LEP training. The LAP Coordinator will track and
maintain a list of required training and training schedules.

(i) The Basic LAP-DHH/LEP Training will cover an overview of the definition of DHH and LEP
persons, overview of the state and federal regulations governing language access, roles and
responsibilities of DCA staff, DCA language access procedures, and the LAP
complaints/appeals process.

(i) The Advanced LAP-DHH/LEP Training will cover an overview of the definition of DHH and
LEP persons, overview of state and federal regulations governing language access, basic
customer service skills and telephone etiquette, cultural sensitivity, roles and responsibilities
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of DCA staff, how to identify the language needs of a DHH and/or LEP individual, use of the
“I Speak” card, DCA language access procedures, how to track the use of language services,
and the LAP complaints/appeals process.

In addition to creating the LAP-DHH/LEP courses, DCA will also incorporate DHH and LEP awareness
and LAP protocol modules in new hire orientation offerings for all new DCA staff, including the online
Basic LAP-DHH/LEP Training. Staff will be informed of upcoming trainings with the exact date, time and
location of training. All trainings will be overseen by the DCA LAP Coordinator. Upon completion of the
training, the trainer will provide a list of the staff in attendance to the DCA LAP Coordinator. Staff
completing basic training online will certify that they completed the training.

Provision of Language Access Services

All programs with direct contact with the public are responsible for providing written or oral language
services. “I Speak” cards are used by all staff who may have direct interaction with LEP individuals to
identify language needs and begin the provision of access services. The “I Speak™ card used by DCA is
included in Appendix 2.

Plan for Providing Interpreters and Translation Services

For oral encounters, program staff have access to three contracted translation service providers that can
interpret program information into the applicant’s native language:

e Interpreters Unlimited (In person only — 800-726-9891)
e Language Line Services (Telephonic or recording — 800-752-6096)
e LATN, Inc. (In-person or telephonic — 800-943-5286)

The program applicant will identify him/herself as an LEP individual. By way of this designation, public-
facing program staff are instructed to call a toll-free number and assist applicants with the help of the
telephone operator and interpreters available through this service.

For all focus languages, a state-contracted entity provides written translation services on demand for DCA
and its Sub-Recipient partners. The contact information of the approved contractor is provided to all Sub-
Recipient agencies and updated as needed. DCA will partner with organizations to develop additional
translating resources for written materials and maintain a list of such organizations available to all
Divisions.

Plan for Providing Language Access Services to Meeting Participants and Attendees

DCA and Sub-Recipients will leverage the contracted translation services to provide language access
services as needed for all meetings related to program eligibility determinations. DCA is committed to
providing interpreters for large, medium, small, and one-on- one DCA meetings with any DHH and/or LEP
individuals or organizational representatives as needed and as appropriate.
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DCA will include a statement in its meeting notices indicating that 1) DCA is prepared to provide
appropriate language services for DHH and LEP individuals; 2) requesting that the respondent identify any
language services needed within a specified period of time, including which language(s) such services are
required; and 3) closed captioning services are available for all virtual meeting attendees and instructions
on how to access the service.

DCA’s ability to provide an in-person interpreter upon request is limited by available resources and the
scheduling availability of the translation service(s). Regardless of the number of meeting attendees,
language access services will be made available upon request with advance notice of ten (10) days.

Plan for Translating Informational Materials Detailing Provided Services and Activities

DCA will ensure that all important documents—whether “vital” or relating to public engagement
—are translated into the relevant languages.

Translation of Vital Documents

Those programs identified in step three of the Four-Factor Analysis (in which LEP individuals may directly
interact with DCA programs or staff) are prioritized in the translation of vital documents, identified in step
four. Classification of a document as “vital” depends upon the importance of the program, information,
encounter, or service involved, and the consequence to the LEP person if the information in question is not
provided accurately or in a timely manner. The determination of what documents are considered “vital” is
left to the discretion of individual Divisions and programs at DCA, which are in the best position to evaluate
their circumstances and services within their language access planning materials. While guided by HUD’s
definition of “vital” documents, each Division and program exercises its discretion in creating a process for
identifying and prioritizing vital documents or texts to translate. Divisions and programs also ensure that
all translations are completed by qualified translators.

Documents that may be considered “vital” may include, but are not limited to:

e Administrative release or waiver forms;

e Application forms;

e Complaint/Appeals forms;

e Public outreach or educational materials (including web-based material);

e Any forms or written material related to individual rights; and

e Any other document for which either the following statements are true, according to direct
program contacts: 1) Without this document, an individual could not access the program;
2) This document allows access to a major activity within the program.

Translation of all written materials requesting input and participation from the public is addressed in the
following section.

Under most circumstances, materials primarily directed to developers, local governments, non- profits,
lenders, or other professionals will not be considered “vital” for these purposes. Recognizing that preparing
translations can be a resource- and time-intensive process, Divisions and programs are encouraged to seek
stakeholder input in determining which documents should be prioritized for translation. Divisions and
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programs are also encouraged to pursue resource- sharing and cost-saving initiatives across DCA when
translating documents. Ultimately, DCA will assess the considerations in this Plan, including the Four-
Factor Analysis, and make decisions within agency discretion and consistent with component language
access plans as to how to provide Meaningful Access to written texts.

Translation of Notices, Public Hearings, and Citizen Participation Periods

All written materials requesting input and participation from the public for any HUD-funded activity will
be translated into Spanish. These documents will also be made available in the other three focus languages
upon request. This includes materials distributed during Citizen Participation periods when Substantial
Action Plan Amendments are being considered. A "language disclaimer” in the three remaining focus
languages, where applicable, will be included at the bottom of all printed materials intended for public
outreach.

Notices of public hearings will be translated into Spanish and made available in the other three focus
languages upon request. Notices of public hearings will also indicate that interpreters in any one of the four
focus languages can be made available upon request to attend the public hearings to provide interpretation
services to attendees. This includes public hearings about HUD-funded programs as well as public hearings
regarding Substantial Action Plan Amendments.

DCA will monitor Sub-Recipients’ compliance of this task through its monitoring of all Sub-Recipient
responsibilities under Executive Order 13166, Improving Access to Services for Persons with Limited
English Proficiency, 65 Fed. Reg. 50,121 (Aug. 16, 2000).

The programs identified in Table 7 below represent the federally funded programs for which DCA awards
or sub-grants funds to Sub-Recipients. The following sections lay out the oversight and monitoring for those
Sub-Recipient delineated as Sub-Recipient Type IIs of DCA programs, such as a local government
participating in the CDBG program. For programs delineated as working through a Sub-Recipient Type I,
such as a housing developer or housing counseling agency, DCA will include specific requirements for
Sub-Recipient outreach and Meaningful Access measure in the program-level policies for those programs.

Table 6. Federally Funded DCA Sub-Recipient Programs and Services

Category Federally Funded Programs

Sub-Recipient Type 1 Georgia Commission for Service and Volunteerism/AmeriCorps
Sub-Recipient Type [ HOME Multifamily Affordable Housing Development
Sub-Recipient Type 1 HUD Housing Counseling Program

Sub-Recipient Type 1 NFMC Foreclosure Counseling Program

Sub-Recipient Type 1 National Housing Trust Fund

Sub-Recipient Type II Appalachian Regional Commission

Sub-Recipient Type 11 Continuum of Care Program

Sub-Recipient Type 11 Emergency Solutions Grant (Homeless Program)
Sub-Recipient Type II Housing Opportunities for People with AIDS (HOPWA)
Sub-Recipient Type II Permanent Supportive Housing (PSH)

Sub-Recipient Type 11 Community Development Block Grant
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Sub-Recipient Type 11 Community HOME Investment Program (CHIP)

Sub-Recipient Type II Neighborhood Stabilization Program (NSP)

Guidance and Technical Assistance for Sub-Recipient Type IIs

DCA will develop guidance and technical assistance, including webinar training, in providing language
access services for Sub-Recipient grant administrators. This training will cover components of a meaningful
LAP, LAP file review, LAP reporting requirements, and the LAP complaints/appeals process.

Sub-Recipient Type Il Language Access Plans
DCA will provide a sample LAP for Sub-Recipient Type IIs of federally funded programs.
Sub-Recipient Type Il Notice

DCA staff will provide information about language assistance planning requirements to Sub- Recipient
Type IIs in all phases of the grant process including:

e Notices of funding availability (NOFAs)

e Grant application webinars and workshops
e Grant contracts

e Post award training

e QGrant close out monitoring

Sub-Recipient Type Il Training

DCA staff will provide Language Access Plan training to Sub-Recipient Type IIs as part of the pre-
application and post award webinars and workshops. Training topics will include:

e General information about Language Access Plans

e How to perform the four-factor analysis

e How to provide Meaningful Access to programs and activities
e Technical assistance for translation and interpretation services
e How to maintain records for close out monitoring

Sub-Recipient Type Il Technical Assistance

DCA staff will provide ongoing technical assistance to Sub-Recipients to ensure compliance with the LAP
requirements. Technical assistance will include informational webinars posted to the DCA website about
LAP requirements, review of Sub-Recipients plans and Four-Factor Analyses to determine if they meet
HUD standards, and access to resources for translation and interpretation services.
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Sub-Recipient Type II Monitoring

DCA will monitor Sub-Recipient Type IIs to ensure that they have completed policies in line with the
sample LAP and related guidance materials and are taking reasonable steps to provide Meaningful Access
to DHH and LEP persons.

DCA intends to meet its responsibilities to ensure Sub-Recipient Type II compliance with Title VI and the
Title VI regulations through the process of Sub-Recipient Type II monitoring, provision of technical
assistance, and referral of complaints to HUD for further investigation. DCA will include as part of a regular
Sub-Recipient Type II project monitoring, an evaluation of a Sub-Recipient Type II’s compliance with LEP
requirements.

This will include the following:

1) Determining whether the Sub-Recipient Type II has identified a LEP contact person;

2) Determining whether the Sub-Recipient Type II completed a Four-Factor Analysis;

3) Determining whether the Sub-Recipient Type Il has a LAP;

4) Determining whether and how DHH and LEP persons are being provided Meaningful Access to
programs and activities; and

5) Whether the Sub-Recipient Type II is maintaining records regarding their efforts to comply with Title
VI LEP obligations.

DCA will inform a Sub-Recipient Type II of any findings of compliance or noncompliance in writing. DCA
will attempt to resolve the findings by informal means such as seeking corrective action within thirty (30)
days. If DCA determines that compliance cannot be secured by voluntary means, DCA may require
repayment of Sub-Recipient Type II funding received, refer the matter to HUD, or use any other appropriate
enforcement mechanism.

Outreach and Notice to LEP Individuals

DCA shall maintain notices on its website of the availability of translation and interpretation services. DCA
regional staff will also provide information relating to DCA’s translation and interpretative services to
industry partners. Staff who use email messaging services to keep participants informed of available
resources will add a link to DCA’s website which will contain information related to the availability of
interpretative services offered by DCA and will inform DHH and LEP persons of the availability of
language assistance, free of charge, by providing written notice in languages LEP persons will understand.
DCA will monitor, maintain, and update LEP requirements as required by HUD at least annually and/or as
changes occur. The LAP plan will be provided to any person or agency requesting a copy.

DCA is in the process of updating the Agency website. As part of this update, DCA will provide a clear,
targeted link for LEP individuals to access the DCA fair housing page, where translated notices, program
descriptions, fair housing brochures, and Vital Documents will be available.

Georgia Housing Search
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DCA continues to sponsor a web-based, housing database that provides detailed information about available
rental properties and units and helps people find housing to best fit their needs. The service can be accessed
at no cost online 24 hours a day or through a toll-free, bilingual call center at 1-877-428-8844, available M-
F, 9:00 am - 8:00 pm EDT. The information contained on the site is available through 103 languages,
including those referenced in this plan. The current database is available through
http://www.georgiahousingsearch.org. At this time, the site lists more than 200,000 properties throughout
Georgia.

The fast, easy-to-use free search lets people look for rental housing using a wide variety of criteria and
special mapping features. Housing listings display detailed information about each unit. The service also
provides links to housing resources and helpful tools for renters such as an affordability calculator, rental
checklist, and information about renter rights and responsibilities.

Complaints and Appeals

Any person who believes they have been denied the benefits of this LAP or that DCA has not complied
with Title VI of the Civil Rights Act of 1964, 42 U.S.C. 2000(d) and Executive Order 13166 regulations
may file a complaint with the DCA LAP Coordinator. The Division or program POC may be the first point
of contact for any complaints or appeals, but the DCA LAP Coordinator must be informed of all complaints
and appeals. The LAP Coordinator will provide oversight of the complaint/appeal resolution process. To
file a complaint, submit the written complaint to:

DCA LAP Coordinator
fairhousing@dca.ga.gov

60 Executive Park South, N.E.
Atlanta, Georgia 30329-2231

A request for an informal review must be made in writing and delivered to DCA either in person or by first
class mail, by the close of the business day, no later than 30 calendar days from the date of occurrence
resulting in the complaint or appeal. Requests for an informal review may also be made electronically by
sending an email to the DCA LAP Coordinator at fairhousing@dca.ga.gov. DCA will schedule and send
written notice of the informal review within 30 calendar days of receipt of the appeal or complaint.

If the informal review will be conducted remotely, at the time DCA notifies of the informal review, the
complainant will be informed regarding the processes to conduct a remote informal review. If the complainant
or any individual witness has any technological, resource, or accessibility barriers preventing them from fully
accessing the remote informal review, the complainant may inform DCA and DCA will assist the complainant
in either resolving the issues or allow the individual to participate in an in-person informal review, as
appropriate.

In addition, DCA will conduct an informal review remotely upon request of the complainant as a reasonable
accommodation for a person with a disability as defined by the ADA. If a complainant does not have childcare
or transportation that would enable them to attend the informal review, or if the complainant believes an in-
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person informal review would create an undue health risk. DCA will consider other reasonable requests for
a remote informal review on a case-by-case basis.

DCA will notify the complainant of the final decision, including a statement explaining the reason(s) for the
decision. The notice will be mailed within 10 business days of the informal review, to the complainant and/or
representative, if any, along with proof of mailing. A copy of the recommended Complaint Form is attached
as Appendix 3.

Additional Outreach

Additional Outreach for Partnerships in LEP Communities

DCA will leverage existing relationships with community organizations including faith-based service
groups, community associations, and service nonprofits to notify LEP individuals of DCA’s language
access services. Potential partners include, but are not limited to, Latin American Associations, Community
Development Centers and Regional Commissions. The LAP Coordinator will maintain this list of partners.
DCA also anticipates that community partnerships will be shared with Sub-Recipients and Local
Governments to coordinate language access services in their jurisdictions/areas.

Additional Outreach in Cities Exceeding Threshold for Written Translations

For the two cities that exceed the threshold for written document translation, Berkeley Lake, and Clarkston,
DCA will undertake targeted outreach to ensure access for LEP individuals in those areas. DCA will pursue
agreements, such as a memorandum of understanding (MOU), with local service providers and other
organizations that can assist in marketing DCA programs and facilitate in providing language access
services. DCA will provide outreach materials translated into prevalent languages in each area and will
work with the local partners to identify any need for further translation of written documents or other forms
of translation that can achieve an equal level of language access. As the population groups in these areas
are small compared to the entire state, DCA believes that this more focused approach will provide better,
more reasonable language access.

For our language access program to continue to be effective, DCA will periodically monitor, evaluate, and
update the plan, policies and procedures. The DCA LAP Coordinator will be responsible for monitoring,
evaluating, and updating the LAP. Every five (5) years, the LAP will be  updated to reflect any change in
the plan, as needed. DCA will annually review the U.S. Census Bureau’s American Community Survey
(ACS) to assess the population of Limited English Proficient residents within the state of Georgia and
update the LAP, as necessary. DCA will continue to conduct the Four-Factor Analysis every five years. As
part of this monitoring and evaluation effort, DCA will review procedures for providing language access
services, existing training programs, outreach activities, the Language Bank, and the language access data
to periodically update the language access program. The DCA LAP Coordinator is responsible for
evaluating, and updating the language access plan, as well as coordinating monitoring for CDBG, the 811
program, Continuum of Care Program (including Shelter Plus Care), HOPWA and ESG programs. This
LAP is a living document that, through monitoring and evaluation, may be updated as the needs of the LEP
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population and the demands on DCA to service this population evolve.

DCA will have in place processes to regularly identify and assess what the LAP is providing to our current
customers as well as potential customers and how we can better meet their needs. Monitoring and evaluating
the LAP will include:

Tracking and assessing DCA’s interactions with LEP individuals

Soliciting feedback from community-based organizations about the effectiveness and performance
in ensuring Meaningful Access to our LEP customers.

Maintaining current community demographics and needs by engaging with local resources who
can assist with demographic changes.

Monitoring DCA’s response rate to complaints and/or suggestions offered by LEP individuals and
employees regarding the language assistance services provided.

Considering new resources, including funding, collaborations with other agencies, human
resources, emerging technologies and other mechanisms for ensuring improved access for LEP
individuals.

Reviewing and evaluating the translation invoices from the language services to determine if
translation requests are made for languages other than Spanish, Chinese, Korean or Vietnamese,
numbering more than 5% of the eligible population.

Tracking categorized language interpretations requested of staff interpreters.

Maintaining digital folders, organized by language for all vital documents in SharePoint.

Creating a record of language assistance services can help inform programs whether there should be
changes to the quantity or type of language assistance services. The monitoring and review of current
policies and the types of language assistance services provided should occur on an annual basis.
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Sub-Recipients will be required to comply with LEP obligations as a condition of award. DCA will monitor
all Sub-Recipients for LEP compliance, including:

1. Sub-Recipient Acknowledgement Statement
Sub-Recipients will be required to acknowledge LAP obligations at application as a condition of award.
Applicants for federal funds through DCA must include an executed statement acknowledging their LAP
obligations with their applications. This statement must include the applicant’s agreement to provide a LAP
to DCA within sixty (60) days of notification of award and agreement to provide evidence of compliance
with the locally adopted LAP to DCA during on-site and file review monitoring activities. Applicants who
fail to execute and submit a LAP acknowledgement may be deemed ineligible for the award.

2. Submission of a Language Access Plan (LAP)
Sub-Recipients I will be required to comply with DCA’s LAP. Sub-Recipients II will be required to submit
a locally adopted LAP, including the four-factor analysis conducted for the project/program area.

DCA will provide this LAP to all Sub-Recipients I and monitor compliance with the LAP in accordance
with regularly scheduled performance monitoring. Any Sub-Recipient I found to be out of compliance with
DCA’s LAP, will be provided immediate instructions to cure the non- compliance. If the Sub-Recipient I
does not cure the non-compliance or continues to have repeated instances of non-compliance, DCA may
impose a range of penalties, including, but not limited to, required additional LAP training to the Sub-
Recipient I and discontinuance of current or future work with the Sub-Recipient I.

The Sub-Recipient II’s LAP must include:

- The name of the individual responsible for coordination of LEP compliance;

- LEP training plan for all staff involved in programs and activities on LEP requirements;
- Languages identified from the Four-Factor Analysis;

- Schedule for translating and disseminating vital documents;

- Policy for Updating the Four-Factor Analysis and the LAP.

All Sub-Recipients will be required to meet the basic criteria, to include, but not limited to:

- The number or proportion of LEP persons eligible to be served or likely to be encountered by the

Agency or its federally funded programs;
- The frequency with which LEP persons come into contact with the Agency’s programs;
- The nature and importance of the programs, activities, or services to people’s lives;

- Provide the resources available to execute the programs and the costs of providing the LEP services;

and
- Any additional factors to be considered on a case-by-case basis.

DCA program staff will monitor Sub-Recipients II for compliance with the submitted LAP during
monitoring events performed in association with the award. DCA program staff will document findings in
the monitoring file and report any non-compliance to the DCA VCA Coordinator.

Sub-Recipients who have documented non-compliance with the LAP will be provided a plan to remedy the
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non-compliance or to reduce the likelihood of future recurrence of non-compliance. Any Sub-Recipient 11
who remains in non-compliance after thirty (30) days by violating the compliance agreement may incur a
range of penalties, including, but not limited to, required, additional LAP training and ineligibility for
continued or future funding.
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Appendix 1: “I Speak” Card

APPENDICES
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Factor 1: Number or Proportion of LEP Persons in Eligible Service Population

DCA reviewed from the United States Census Bureau’s American Community Survey
(ACS) 5- year estimates (2016-2020) — Table “B16001: Language Spoken at Home by
Ability to Speak English for the Population 5 Years and Older” and Table S1601: Language
Spoken at Home by county in Georgia. This allowed DCA to see the language proficiency
in Georgia for all counties, based on the language groups identified by the U.S. Census
Bureau. DCA then applied the HUD safe harbor threshold requirements for written
translation (the lesser of 5% when more than 50 persons or 1,000 persons speaking a
specified language) to determine the primary language groups of the LEP populations.
Using the HUD safe harbor threshold, DCA identified those areas that exceeded the safe
harbor thresholds of the area population \1,000 individuals within a geographic area (county
in this case). Of the language groups identified by the U.S. Census Bureau, DCA identified
68 counties as containing LEP populations exceeding the HUD safe harbor threshold
requirements.

Of the 68 counties identified above, only thirty (30) counties have more than 1,000
individuals who speak language other than Spanish and that do not speak English well.
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ATTACHMENT(S)

Attachment 1: LEP CENSUS DATA MAPPING TOOL
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= Limited English Proficiency by Jurisdiction and Tract

This map was produced as a tool and resource to

complement DCA's 2016 Language Assistance Plan
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This first look is the overall look
at the state of Georgia. From
this view, you are able to see

the counties where LEP people
live, as well as the 12 Regional
Commissions. By zooming in,
you can get a better
understanding of the language
needs of your county.
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Limited English Proficiency by Juri:

This map was produced as a tool and resource to

complement DCA's 2016 Language Assistance Plan.
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At the bottom of the page, there is
the option to view the “Legend”
and the “Layer List.” The “Safe
Harbor” layers can be changed by
selectingthe Layer List; here you

e have the option to change the
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This view allows you to select the

percentage of LEP people by City or

County within Census Tracts. The

percent of LEP people speaking

Sapp T oreer Theshold - e, Spanish is viewable across the State
Coumbes, 2oz T of Georgia. However, only in
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This is a zoomed-in look of a
county within Georgia. This
view will allow you to see the
different concentrations of LEP
populations by Census Tract.
The “Percent LEP by Census
Tract” Layer automatically
appears when you zoom in.
Cities and Counties appear

when you zoom out. Cities in
which the LEP population
meets or exceeds the “Safe
Harbor Threshold” still appear
with a dark grey outline when
zoomed-in.
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From this view, clicking on any
individual Census Tract will
open a pop-up box with
further details of the given
area.

When you click, you are
clicking on both the County
and the Census Tract. Click on

the triangular arrow in the
upper right corner of the pop-
up box to switch your
selection from Census Tract
to City and vice

versa.
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= Limited English Proficiency by Jurisdiction and Tract Rl
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transparency of the
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You can access and export all
Data Layers here.

You can view the attribute
table directly in the map and
you can export to a Comma
Separated Values (CSV) file.

To do so, click the Attribute
Table widget, then click
Options and click the option to
export all to CSV.

Important! Toggle “Filter by
Map Extent” OFF if you want to
export everything. If not, it will

just export the data in your

current view.
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The attached complaint form may be submitted electronically or by mail in accordance with the
instructions provided on the form. The form is available in English, Spanish, Korean,
Simplified/Traditional Chinese, and Vietnamese.




Brian P. Kemp ol Christopher Nunn
Governor (. Geo-rg-la Department il v v Commissioner
Language Access Services
Complaint Form Instructions

Instructions

The Georgia Department of Community Affairs (“DCA”) wants all Georgians, including those who do not speak
English well, to have access to available services. If you have a complaint about language access services at
DCA, or if you would like to provide feedback about language access services, fill out and turn in this complaint
form.

Please keep the following in mind:

e Fill in as much information as you can. You do not have to give your name,
but it is helpful to know how to contact you so we can get more information
if needed.

* You can use the form to provide comments or suggestions about language
access services.

e Language access complaints may be submitted orally or in other written
formats. However, use of the DCA form is encouraged to ensure tracking and
that DCA has received full information of the complaint.

e Filing a complaint will not negatively affect services you may be eligible to
receive through our agency.

e If you are making this complaint on behalf of someone else, fill out the
information of the person we should contact about the complaint.

e You can fill out the form and turn it in at the DCA office by hand, postal mail,
or e-mail at the following address:

MAILING/HAND DELIVERY:

Georgia Department of Community Affairs
60 Executive Park South, NE

Atlanta, GA 30329

Attn: Fair Housing Coordinator

EMAIL:
fairhousing@dca.ga.gov

60 Executive Park South, NE | Atlanta, GA 30329-2231 | 404-679-4940
www.dca.ga.gov | An Equal Opportunity Employer

&B

Equal Housing Opporturty



GEORGIA DEPARTMENT OF COMMUNITY AFFAIRS

LANGUAGE ACCESS SERVICES
COMPLAINT FORM

Fill out this form to complain about language access services at the Georgia Department of Community Affairs.
Provide as much detail as possible. You do not have to give your name or contact information if you do not want

to, but it will help us investigate your complaint.

If you want to provide other comments and suggestions (not a complaint), fill out Part 2 of this form, under “Give

Us Feedback.”

Information about Person with Complaint:
Today’s date:

Name:

Telephone:

Address:

E-mail:

Primary language you speak:

Primary language you write:

Best contact method: [1 mail [0 e-mail LI phone

PART 1. Describe the Complaint
Check and fill out all that apply.

[ 1 asked for an interpreter but did not get one.

If you are assisting in filling out this form,
provide your contact information below:
Today’s date:

Name:

Organization:

Telephone:

Address:

E-mail:

Primary language you speak:

Primary language you write:

Best contact method: [1 mail (I e-mail (I phone

Tell us when (date), the Department (services requesting), and Office (location) where this happened:

[ 1 am not satisfied with the services of the interpreter provided.

Name of the interpreter:

Why were you not satisfied with the interpreter services?

Date of interpreter service:

[ Other problem with DCA staff related to language access.

Name of staff person:

Describe incident:

Date of incident:

LAP-COMPLAINT FORM V1
FEBRUARY 2023



[J The form | need is not in my language.
Give form number, name, or description:

O The information | need is not in my language.
Specify what information you need translated:

O The translation of the form or information | received has mistakes.
Describe document or information:

Describe mistakes:

[0 Other complaint related to language access.
Have you complained to another agency about this problem? [ Yes [1 No
If Yes, provide the name of the agency:

Add any other information that may help us review your complaint:

PART 2. Give Us Feedback
[1 Other comments or suggestions:

You can fill out the form and turn it in by hand, postal mail, or e-mail at the following addresses:

MAILING/HAND DELIVERY:

Georgia Department of Community Affairs
60 Executive Park South, NE

Atlanta, GA 30329

Attn: Fair Housing Coordinator

EMAIL:
fairhousing@dca.ga.gov

Thank you. We will contact you within 60 days of receiving this form.

LAP-COMPLAINT FORM V1
FEBRUARY 2023
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Community Affairs

Servicios de acceso lingiiistico
Instructivo para el formulario de quejas

Instrucciones
El Departamento de Asuntos Comunitarios de Georgia (DCA, por sus siglas en inglés) desea que todos los

habitantes de Georgia, entre ellos, aquellos que no hablan inglés, tengan acceso a los servicios disponibles. Si
tiene alguna queja sobre los servicios de acceso linglistico en el DCA o si quisiera realizar algun comentario
sobre estos servicios, complete y entregue este formulario de quejas.

Tenga en cuenta lo siguiente:

* Proporcione toda la informaciéon que pueda. No tiene que dar su nombre,
pero es util saber cémo contactarlo para poder obtener mas informacion si
es necesario.

e Puede utilizar el formulario para proporcionar comentarios o sugerencias
sobre los servicios de acceso linglistico.

e Las quejas sobre el acceso lingliistico pueden presentarse de forma oral o en
otros formatos escritos. Sin embargo, se recomienda el uso del formulario del
DCA para garantizar el seguimiento y que el DCA haya recibido la informacién
completa de la queja.

e Presentar una queja no afectara negativamente los servicios que puede
recibir a través de nuestra agencia.

e Si presenta una queja en nombre de otra persona, complete con la
informacién de esa persona a la que debemos contactar por la queja.

e Puede completar el formulario y entregarlo en la oficina del DCA de manera
presencial, por correo postal o correo electrénico a las siguientes direcciones:

CORREO POSTAL/ENTREGA PRESENCIAL:

Departamento de Asuntos Comunitarios de Georgia
60 Executive Park South, NE

Atlanta, GA 30329

Atn: Coordinacion de Vivienda Justa

EMAIL:
fairhousing@dca.ga.gov

60 Executive Park South, NE | Atlants, GA 30329-27
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DEPARTAMENTO DE ASUNTOS COMUNITARIOS DE GEORGIA

SERVICIOS DE ACCESO LINGUISTICO
FORMULARIO DE QUEJAS

Complete este formulario para presentar una queja sobre los servicios de acceso linglistico en el Departamento
de Asuntos Comunitarios de Georgia. Brinde la mayor cantidad de detalles posibles. No tiene que dar su nombre o

informacién de contacto si no lo desea, pero nos ayudard a investigar su queja.

Si desea proporcionar otros comentarios y sugerencias (no una queja), complete la parte 2 de este formulario en

la seccidn “Nos interesa su opinién.”

Informacién sobre la persona que presenta la queja: Si estd ayudando a alguien a completar este

Fecha:
Nombre:
Teléfono:
Direccion:

Correo electrdénico:

Idioma principal que habla:
Idioma principal en el que escribe:

Forma de contacto preferente: [ correo [J correo
electrdonico O teléfono

formulario, proporcione su informacion de
contacto a continuacion:

Fecha:

Nombre:

Organizacion:
Teléfono:
Direccion:

Correo electrénico:

Idioma principal que habla:

Idioma principal en el que escribe:

Forma de contacto preferente: [ correo] correo
electrénico [ teléfono

PARTE 1. Describa la queja
Marque y complete todas las opciones que correspondan.

[ Solicité un/a intérprete, pero no obtuve ninguno/a.
Indique cuando (fecha), el Departamento (solicitud de servicios) y la Oficina (ubicacién) donde ocurrié:

[0 No estoy satisfecho con los servicios del/de la intérprete seleccionado/a.
Nombre del/de la intérprete: Fecha del servicio de interpretacion:
éPor qué no quedd satisfecho con los servicios de interpretacion?

[0 Otro problema con el personal del DCA relacionado con el acceso lingiiistico.
Nombre del/de la empleado/a: Fecha del incidente:
Describa el incidente:

PLAN DE ACCESO LINGUISTICO-FORMULARIO DE QUEJAS V1
FEBRERO 2023



[ El formulario que necesito no esta disponible en mi idioma.
Proporcione el numero del formulario, nombre o descripcidn:

O La informacién que necesito no esta disponible en mi idioma.
Especifique la informaciéon que necesita traducir:

[ La traduccion del formulario o la informacién que recibi tiene errores.
Describa el documento o la informacidn:
Describa los errores:

O Otra queja relacionada con el acceso lingiiistico.
¢Se ha quejado ante otra agencia sobre este problema? [ Si[] No
En caso afirmativo, proporcione el nombre de la agencia:

Agregue cualquier otra informacion que nos ayude a analizar su queja:

PARTE 2. Nos interesa su opinion
1 Otros comentarios o sugerencias:

puede completar el formulario y entregarlo de manera presencial, por correo postal o correo electrénico a las
siguientes direcciones:

CORREO POSTAL/ENTREGA PRESENCIAL:
Departamento de Asuntos Comunitarios de Georgia
60 Executive Park South, NE

Atlanta, GA 30329

Atn: Coordinacién de Vivienda Justa

EMAIL:
fairhousing@dca.ga.gov

Muchas gracias. Nos comunicaremos con usted dentro de los 60 dias de haber recibido este formulario.

PLAN DE ACCESO LINGUISTICO-FORMULARIO DE QUEJAS V1
FEBRERO 2023
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Dich vu tiép can ngon ngir
Hwéng dan vé mau don khiéu nai

Huéng din

S& Cong ddng Georgia (“DCA”) mubn moi ngudi dan Georgia, k& ca nhitng ngudi khéng néi tiéng Anh tét,
duoc tiép can véi cac dich vu hién 6. Néu quy vij cé khi€u nai vé cac dich vu tiép can ngdn ngit tai DCA, hoic
néu quy vi mudn cung cap y kién phan hoi vé céc dich vu ti€p can ngdn ngit, hay dién va nép lai mau don khiéu
nai nay.

Hay ghi nhd nhitng diéu sau:

e Dién cang nhiéu thdng tin cang tét. Quy vi khdng can phai cung cap tén cla
minh, nhung sé rat hitu ich néu ching tdi cé cach lién hé véi quy vi dé cd thé
nhan thém théng tin néu can.

e Quy vj c6 thé str dung biéu mau nay dé dua ra nhan xét hodc dé xuat veé cac
dich vu ti€p can ngdn ngir.

e Céc khiéu nai vé ti€p can ngdn ngit cé thé dwoc gli bang 16 noéi hodc bang
cac hinh thirc van ban khéc. Tuy nhién, khuyén khich st dung biéu mau DCA
dé dam bao viéc theo déi va DCA da nhan dugc day du thong tin vé khiéu nai.

e Viéc ndp don khiéu nai s& khong anh hudng tiéu cuc dén cac dich vu ma quy
vi c6 thé d0 diéu kién dé nhan théng qua co quan cla ching téi.

e Né&u quy vi dang khi€u nai thay mat cho nguoi khac, hdy dién théng tin cla
nguwdi ma chdng toi sé lién hé vé khiéu nai.

e Quy vi c6 thé dién vao biéu mau va ndp né tai van phong DCA bing tay, gui
gua dudong buu dién hodc e-mail theo dia chi sau:

GU'I THU'/GIAO TAN TAY:

S& Cong dong Georgia

60 Executive Park South, NE

Atlanta, GA 30329

Chu y: Diéu phdi vién vé viéc cdng bang trong van dé nha &

EMAIL:
fairhousing@dca.ga.gov



SO’ CONG DONG GEORGIA
DICH VU TIEP CAN NGON NGUr
PO'N KHIEU NAI

Dién vao biéu miu nay dé khi€u nai vé cac dich vu ti€p can ngon ngit tai S& Cong dong Georgia. Cung cap cang
nhiéu chi tiét cang t6t. Quy vi khdng can phai cung cap tén hodc thdng tin lién lac néu khéng muén, nhung diéu dé
s& gilip chung t6i diéu tra khiéu nai ctia quy vi.

N&u quy vi mudn cung cap cac nhan xét va dé xuat khac (khong phai khiéu nai), hdy dién vao Phan 2 cla biéu mau
nay, trong phan “Gli phan hoéi cho ching t6i.”

Thong tin vé Ngwoi Khiéu nai: Néu quy vi dang ho tro dién vao biéu mau nay,
Ngay hom nay: hay cung cip thong tin lién hé ctia quy vi phia
Tén: bén dwéi:
S6 dién thoai: Ngay hdm nay:
Pia chi: Té,n:
To chtrc:
Email: S6 dién thoai:
Ngdn ngit chinh ma quy vi néi: bia chi:

Ngén nglt chinh ma quy vi viét:

Phuwong thirc lién lac t6t nhat: O thw [0 email O dién thoai Email:
Ngon ngit chinh ma quy vi noi:
Ngén ngir chinh ma quy vi viét:
Phuong thirc lién lac t6t nhat: O thu O email O dién
thoai

PHAN 1. M6 ta khiéu nai
Kiém tra va dién vao tat ca nhirng muc phu hop.

[ T6i d3 yéu ciu thong dich vién nhwng khdng cé.
H3y cho chiing t6i biét khi nao (ngay), B6 (yéu cau dich vu) va Van phong (dia diém) noi diéu nay xay ra:

O T6i khéng hai long véi cac dich vu thdng dich vién dwoc cung cép.
Tén cuta théng dich vién: Ngay cung cap théng dich vién:
Tai sao quy vi khong hai long v&i cac dich vu phién dich?

O Van dé khac véi nhan vién DCA lién quan dén viéc ti€p can ngén ngir.
Tén cla nhan vién: Ngay xay ra s viéc:
Miéu ta sy viéc:

DON KHIEU NAI LAP V-1
THANG 2 NAM 2023



O MAau don t6i can khéng cé trong ngon ngir cha toi.
Cung cap s6 biéu mau, tén hodc mo ta:

O Théng tin tdi can khdéng cé trong ngdn ngir chia toi.
Chi dinh nhitng thong tin quy vi can dich:

O Ban dich cha biéu m3u hodc thong tin t6i nhan dwoc c6 sai sét.
Miéu ta van ban hodc thong tin:
Miéu ta sai sot:

O Khiéu nai khac lién quan dén tiép can ngdn ngik.

Quy vi cé khiéu nai v&i co quan khéac vé van dé nay khong? [ Cé O Khéng
Néu C6, hdy cung cap tén cla co quan:
Thém bat ky thdng tin nao khéc cé thé gitp ching tdi xem xét khiéu nai cla quy vi:

PHAN 2. Gtti lai cho chiing t6i phan hoi
[ Binh luan va goi y khac:

Quy vi c6 thé dién vao biéu mau va ndp lai bang tay, glti qua dudng buu dién hodc e-mail theo céc dia chi sau:

GU'I THU'/GIAO TAN TAY:

S& Cong déng Georgia

60 Executive Park South, NE

Atlanta, GA 30329

Chu y: Diéu phai vién vé viéc cdng bang trong van dé nha &

EMAIL:
fairhousing@dca.ga.gov

Xin cdm on. Ching t6i s& lién hé véi quy vi trong vong 60 ngay ké tir ngay nhan dugc biéu mau nay.

DON KHIEU NAI LAP V-1
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DEPARTMENT OF COMMUNITY AFFAIRS
EFFECTIVE COMMUNICATION POLICY

l. INTRODUCTION

The Georgia Department of Community Affairs (DCA) is committed to providing all persons
with equal access to its services, programs, activities, education, and employment regardless of
race, color, national origin, religion, age, sex, familial status, or disability. It is the policy of
DCA to comply fully with all federal, state, and local nondiscrimination laws and to operate in
accordance with the rules and regulations governing Fair Housing and Equal Opportunity in
housing and employment. Specifically, DCA shall not on account of race, color, national origin,
religion, age, sex, familial status, or disability deny any family or individual the opportunity to
apply for or receive assistance under any of DCA’s Programs.

Except as otherwise provided in 24 CFR 88.21(c)(1), 88.24(a), 88.25, and 88.31, no qualified
individual with disabilities shall, because any DCA facilities are inaccessible to or unusable by
persons with disabilities, be denied the benefits of, be excluded from participation in, or
otherwise be subjected to discrimination under any program or activity that receives federal or
state financial assistance.

1. EFFECTIVE COMMUNICATION POLICY

DCA in administering all programs is committed to ensuring that applicants and participants
with disabilities have an effective means to communicate and that DCA effectively
communicates with participants with disabilities regarding DCA policies and procedures. All
notifications, including approvals or denials of requests for effective communication referenced
in this Policy, will be provided in an alternate format, upon request.

DCA will post a copy of this Effective Communication Policy on its website, in all of its
Regional offices as well as its Central Administrative Office located at 60 Executive Park South,
NE, Atlanta, GA 30329.

1. AUXILIARY AIDS AND SERVICES

When requested, DCA’s employees shall furnish appropriate auxiliary aids and services to afford
individuals with disabilities an equal opportunity to participate in, and enjoy the benefits of, the
programs, services, and activities conducted by DCA.

“Auxiliary aids and services” may include, but are not limited to: (1) qualified sign language
interpreters, note-takers, transcription services, written materials, telephone handset amplifiers,
telephones compatible with hearing aids, telecommunications devices for deaf persons (TDDs),
or other effective methods of making orally delivered materials available to individuals with
hearing impairments; and, (2) qualified readers, large print materials, or other effective methods
of making visually delivered materials available to individuals with visual impairments.
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DCA will give primary consideration to the choice expressed by the individual. "Primary
consideration” means that DCA will honor the choice, unless it can show that another equally
effective means of communication is available; or, that use of the means chosen would result in a
fundamental alteration in the nature of its service, program, or activity or in an undue financial
and administrative burden.

All requests for auxiliary aids and services must be made and received by DCA at least two
weeks prior to the date the service is needed. DCA recognizes that emergency situations may
occur where a two week notice may not be possible. DCA will take reasonable steps to secure
the auxiliary aid or service when such situations exist.

The individual with a disability will submit his/her request for auxiliary aids or services to DCA
at the address listed below. All requests shall be dated and time-stamped upon receipt.
Alternately, an individual may email DCA or present a request by telephone to any Effective
Communication Division Coordinator or their backup (hereinafter “Division Coordinator”).

Upon receipt of the request by the applicable Division Coordinator or their designee, the
Division Coordinator will consult with the individual with a disability to determine the preferred
type of auxiliary aid or service. If the preferred type of auxiliary aid or service is not available or
not required, then the Division Coordinator will ascertain whether an alternative means of
communication will ensure effective communication. Within five (5) business days of the receipt
of the request, the Division Coordinator will forward the request and the determination of the aid
or service required to the appropriate Program Manager who will provide the requesting
individual with a written notification of the proposed auxiliary aid or service to be provided. The
approved request will be implemented no later than five (5) business days after the Program
Manager provides the requesting individual with the written notification of approval. The
applicant or participant must provide forty-eight (48) hours prior notice to DCA of any need to
reschedule their meeting.

Upon disposition of the request, copies of the final decision shall be forwarded to the Agency
504/ADA Coordinator who will maintain copies of all requests for effective communication and
DCA’s response, including final disposition, for the duration of 3-years from the date of
disposition.

DCA'’s procedures for requesting auxiliary aids and services and all applicable forms shall be
posted on DCA’s website.

IV. ALTERNATE FORMATS

DCA recognizes that accessing written communications may be difficult for people who are
blind or have low vision and individuals with other disabilities. In instances where DCA
provides information in written form, DCA will ensure effective communication for people
who cannot read the text by providing an alternate format considering the context, the
importance of the information, and the length and complexity of the materials.
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V. TRAINING AND OUTREACH

To further its commitment to full compliance with applicable Civil Rights laws, DCA will
provide federal, state, and local information to applicants and participants in programs (including
HUD funded programs) regarding "discrimination™ and any recourse available to them should
they feel they have been the victim of discrimination. In addition to the required notices, DCA
uses brochures and other printed materials to make the public aware of DCA programs.
Brochures are made available free of charge to the public through various agencies as well as
private organizations offering assistance to low income individuals and families. DCA has
developed a “Fair Housing Brochure” which is posted on its website and, displayed in its central
office, distributed at public meetings and trainings and distributed to organizations by its
marketing staff to accomplish this education. The DCA Fair Housing brochure is available in
English and Spanish. DCA attempts to place notices in daily publications; however, in smaller,
rural communities, weekly newspapers or local advertising supplements may be used. While
minority media generally do not serve DCA’s non-metro areas, notices shall be placed in “non-
English or community (race) focused newspapers.

DCA conducts annual Trainings for Property Managers and Multifamily Owners that participate
in DCA Multifamily program. The training will include a Fair Housing overview.

DCA partners with the University of Georgia Housing and Demographic Research Center, the
University of Georgia Office of the Vice President for Public Service and Outreach, and the
Georgia Municipal Association to provide the Georgia Institute for Community Housing
(GICH), a three-year program of collaboration and technical assistance to help communities
create and launch a locally based plan to meet their housing and neighborhood revitalization
needs through partnerships and coordinated action. During the three-year program of technical
assistance and cross-community sharing, participating community housing teams comprised of
nonprofits, city and/or county government, housing authorities, local lenders, real estate
professionals, chambers of commerce, local school boards, and other key players in the housing
arena will: attend two retreats a year with other participating communities; identify issues and
needs, available resources, and potential obstacles; develop new ideas about meeting local
housing needs and enhancing community development; learn about best practices and available
resources and funding for housing and community development; produce a community housing
plan with objectives and goals; and begin implementation of the action plan. DCA will develop
and present a Fair Housing Training module as part of the curriculum for upcoming trainings.

Martin Luther King, Jr. Advisory Council — DCA provides administrative support for the Martin
Luther King, Jr. Advisory Council, an independent non-profit organization created by the
Georgia General Assembly. One of the Council’s four initiatives is to assist community
revitalization using the power of Dr. King’s legacy and principles of social justice to bring
people together to improve neighborhoods, particularly around streets or facilities that bear Dr.
King’s name. The Sweet Auburn Historic District Opportunity Zone designation by DCA in
January, 2013, is a recent example.

DCA will continue to provide the Landlord/Tenant Handbook to Georgia citizens who are
renters. This handbook contains educational material regarding Fair housing laws.
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DCA utilizes email lists, press releases and general mailings to interested parties, funding recipients,
local governments, participating families, landlords, owners, public housing authorities, nonprofit
organizations, and their agents to notify the public of funding availability and major changes in its
programs.

DCA has designated DCA outreach staff members who will distribute Fair Housing information,
provide outreach to citizens, and answer questions regarding DCA programs.

V1. DCA TAG LINE POLICY
ILLUSTRATIONS OF LOGOTYPE, STATEMENT, AND SLOGAN

All Applications, Manuals, Instructions, Brochures, Notices, Meeting invitations, Solicitations,
Public Communications, Employment materials and Marketing materials, produced or used by
DCA should contain an equal housing opportunity logotype, statement, or slogan as a means of
educating the home seeking public that the property is available to all persons regardless of race,
color, religion, sex, handicap, familial status, age or national origin. (See Fair Housing
Advertising guidelines for additional information.)

The standard Equal Housing Opportunity logotype is as follows:

EQUAL H
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==
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The following statement is the approved DCA tag line:

The Georgia Department of Community Affairs is committed to providing all persons with equal
access to its services, programs, activities, education and employment regardless of race, color,
national origin, religion, sex, familial status, disability or age.

For a reasonable accommodation please contact (Effective Communication Division
Coordinator) at: (Number) or email fairhousing@dca.ga.gov.

DCA staff should consider the type of medium in determining whether an additional contact for
alternate format should be utilized. The additional contact should read as follows:

If you need an alternative format or language, please contact: (Effective Communication
Division Coordinator) at: (Number) or email fairhousing@dca.ga.gov.
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VIl. OUTREACH TO THOSE PERSONS WITH DISABILITIES

In addition to publicizing DCA’s programs and services and providing appropriate auxiliary aids
and services to individuals with disabilities, DCA is committed to a variety of outreach activities
to persons with disabilities. These activities fall into several major categories that are
summarized in Attachment A. These activities include marketing, programs targeted to those
with disabilities, matching persons with disabilities with accessible housing units, criteria for
funding selection weighted toward serving those with disabilities, research and technical
assistance to facilitate access and services for individuals with disabilities, and DCA’s treatment
of its own staff through its human resource procedures. The following describes several DCA
initiatives in detail that demonstrate DCA’s ongoing commitment to equal access for persons
with disabilities.

Creation of a Disability Housing Coordinator Position at DCA

DCA partnered with the Governor’s Council on Developmental Disabilities (now known as the
Georgia Council on Developmental Disabilities) to create a full time Disability Housing position
at DCA. That position is responsible for:

e Creating opportunities for expanding knowledge and understanding about issues pertinent
to housing for individuals with disabilities through information sharing and distribution,
relationship building, training and networking for and with people at all points through
the housing spectrum, including DCA leadership and staff, builders, developers, local and
state government officials, housing planners, lenders, and organizations representing
people with disabilities and their families.

e Developing and coordinating programs and providing technical assistance designed to
enhance awareness and understanding of the housing needs of individuals with mental,
physical, and/or developmental disabilities and their families and expand the programs
available to these targeted populations.

e Populating a database with contact information for persons with disabilities, advocates
for persons with disabilities and service organizations.

Creation of the Home Access Program

DCA identified that the architectural design of a home is a significant barrier to many individuals
with disabilities being able to remain in their home, even when the home is affordable to them
and the other services and supports necessary to live independently are available. As a result,
DCA created the Home Access program to provide grant funding for the implementation of
accessibility improvements at owner-occupied residences of individuals with a disability. DCA
partners with the Brain and Spinal Injury Trust Fund Commission (BSITFC) to implement this
program.

Creation of GeorgiaHousingSearch.org

In order to reach individuals least likely to apply for housing to rental units created through
various DCA programs, DCA launched GeorgiaHousingSearch.org, providing an important tool
to match available rental units to individuals and families needing this resource. Since its launch,
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the system has grown to include more than 180,000 units. DCA requires all developers of
affordable rental units through its Housing programs to list the portfolio of their properties in
Georgia on the system. DCA also promotes its use with organizations serving the homeless or
providing support services to individuals with disabilities.  Additionally, the service is
translatable to over 71 languages at the simple click of a button. The service is able to identify
vacant accessible units as well as units with project based rental assistance and landlords that do
not require a criminal background check.

Creation of Choice Initiative under the Georgia Dream Homeownership Program

DCA designed a restructured downpayment assistance/principal reduction program to assist
individuals with disabilities that, because of income considerations alone, could not afford to
purchase a home in their community. Just as with any eligible home buyer, regardless of the
existence of a disability, income and credit are the key issues to qualify for a home mortgage.
However, individuals with disabilities have additional needs and issues which advocate for the
provision of an enhanced amount of financial assistance beyond the traditional $5,000 maximum
cap that is available to traditional Georgia Dream borrowers.

As a result of these considerations, DCA now operates the CHOICE initiative, which provides
$7,500 to individuals with disabilities and families which include a member with a disability
towards the purchase of a home to be used as their primary residence. Since inception, the
program has assisted 598 borrowers secure homeownership.

VIIl. LANGUAGE ACCESS PLAN (LAP)
DCA is in compliance with HUD’s published Guidance in the federal register published January
22, 2007 regarding the Title VI prohibition against national origin discrimination affecting
Limited English Proficiency (LEP) persons. Upon completion of the four factor analysis, DCA
developed a Language Access Plan (LAP) which is hereby incorporated by reference. DCA’s
LAP includes but is not limited to the access services described below.

e Utilize HUD forms printed in languages other than English.

e Employ interpreters when necessary.

e Receptionist(s) in the Atlanta office are required to be proficient in Spanish. An
employee in each regional office will be trained in conversational Spanish.

e DCA contracts with Language Line Solutions which interprets spoken words in various
languages. DCA also contracts with the Georgia Interpreting Service Network (GISN) for
sign language interpretive services.

e Purchases and maintains global translation devices.

e DCA also utilizes local community services such as law enforcement agencies,
organizations, churches and /or schools that offer translators and interpreters.
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DCA will monitor, maintain and update LEP requirements as required by HUD at least annually
and/or as changes occur.

IX. REASONABLE ACCOMMODATIONS

DCA is subject to Federal civil rights laws and regulations. This Reasonable Accommodation
Policy is based on the following statutes or regulations. See Section 504 of the Rehabilitation
Act of 1973 (Section 504); Title Il of the Americans with Disabilities Act of 1990 (ADA); the
Fair Housing Act of 1968, as amended (Fair Housing Act); the Architectural Barriers Act of
1968, and the respective implementing regulations for each Act.

DCA is committed to ensuring that its policies and procedures do not discriminate against
individuals living with disabilities nor deny individuals with disabilities the opportunity to
participate in, or benefit from, or otherwise have access to any of DCA’s programs, services or
activities. Therefore, if an individual with a disability requires an accommodation such as an
accessible feature or modification to a DCA policy, DCA will provide such accommodation
unless doing so would result in a fundamental alteration in the nature of the program or cause an
undue financial and administrative burden. In such a case, DCA will make another
accommodation that would not result in a financial or administrative burden.

A reasonable accommodation is a change, modification, alteration, or adaptation in policy,
procedure, practice, program, or facility that provides a qualified individual with a disability the
opportunity to participate in, or benefit from, a program or activity.

A person with a disability may request a reasonable accommodation at any time during the
application process, or at any time during participation in any programs of DCA. Individuals
may submit their reasonable accommodation request(s) in writing, orally, or by any other equally
effective means of communication. However, DCA staff will document all requests in writing.

A person with a disability includes (1) individuals with a physical or mental impairment that
substantially limits one or more major life activities; (2) individuals who are regarded as having
such an impairment; and (3) individuals with a record of such an impairment. As used in this
definition, the phrase “physical or mental impairment” includes:

e Any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting
one or more of the following body systems: Neurological; musculoskeletal; special sense
organs; respiratory, including speech organs; cardiovascular; reproductive; digestive; genitor-
urinary; hemic and lymphatic; skin; and endocrine; or

e Any mental or psychological disorder, such as mental retardation, organic brain syndrome,
emotional or mental illness, and specific learning disabilities. The term “physical or mental
impairment” includes, but is not limited to, such diseases and conditions as orthopedic,
visual, speech, and hearing impairments, cerebral palsy, autism, epilepsy, muscular
dystrophy, multiple sclerosis, cancer, heart disease, diabetes, mental retardation, emotional
illness, drug addiction, and alcoholism.

e “Major life activities” means functions such as caring for oneself, performing manual tasks,
walking, seeing, hearing, speaking, breathing, and learning.
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The definition of disability does not include any individual who is not being treated for or who is
not in recovery from substance abuse or who is an alcoholic whose current use of alcohol
prevents the individual from participating in programs whose rules specifically prohibit such use
(e.g., the housing choice voucher program or activities); or whose participation, by reason of
such current substance or alcohol abuse, would constitute a direct threat to property or the safety
of others.

DCA may request documentation of the need for a Reasonable Accommaodation or Modification.
In addition, DCA may request that the individual provide suggested reasonable accommodations.
DCA forms for requesting a Reasonable Accommaodation or Modification are posted on the DCA
website.

DCA may verify a person’s disability only to the extent necessary to ensure that individuals who
have requested a reasonable accommodation or modification have a disability-based need for the
requested accommodation or modification.

X. UNDUE FINANCIAL AND ADMINISTRATIVE BURDEN

If DCA finds that the requested accommodation or modification creates an undue administrative
and financial burden, DCA will deny the request and/or present an alternate accommodation that
will still meet the need of the person.

1. An undue administrative burden is one that requires a fundamental increase in the
essential functions of DCA.

2. A requested accommodation or modification that creates an undue financial burden is one
that when considering the available resources of the agency as a whole, would pose a
severe financial hardship for DCA.

XI. ASSISTANCE ANIMAL POLICY

DCA recognizes the benefits of assistance/support animals for individuals with disabilities.
When requested, DCA will determine, on an individual basis, and in accordance with applicable
state and federal Fair Housing laws and regulations, whether an applicant’s or participant’s need
to have such an animal is a reasonable accommodation. Where it is not readily apparent that an
animal qualifies as an assistance/support animal under the Fair Housing Act, DCA may require
reliable third-party information and documentation that corroborate the disability-related need
for the accommodation. DCA’s evaluation of third-party information includes whether the
participant has a disability for which the animal is needed; and the connection between the
participant’s disability and the assistance that the animal provides. Reliable third-party
information may come from a physician, medical professional, peer support group, non-medical
service agency, or a reliable third party knowledgeable about the participant’s disability. A
participant’s medical records or detailed information about the nature of a participant’s disability
IS not necessary for this evaluation.
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XIl. FEDERAL HOUSING CHOICE VOUCHER PROGRAM ONLY

In cases where an owner refuses to allow an assistance/support animal in the rental property,
DCA will allow the participant to terminate the rental agreement and will issue a new housing
choice voucher. If the participant elects to move, DCA will work with the participant to obtain
moving expenses from social service agencies or other similar sources. DCA will also refer
participants to HUD’s Office of Fair Housing and Equal Opportunity (FHEO) and provide
information on how they may file a Fair Housing complaint. As with all requests for reasonable
accommodations or modifications, DCA will consider additional accommaodations on a case-by-
case basis.

If the property owner has other subsidized units with DCA, DCA may terminate those contracts,
if no harm is created to participants living in the rental units. However, the property owner is
prohibited from entering into future housing choice voucher contracts with DCA.

XIl. MONITORING AND ENFORCEMENT

DCA’s Agency 504/ADA Coordinator is responsible for monitoring DCA’s compliance with this
Policy. Individuals or their designee or representative who have questions regarding this Policy,
its interpretation or implementation should contact either designated Division Coordinators or
the DCA’s Agency 504/ADA Coordinator.

XIV. RIGHT TO APPEAL/GRIEVANCE PROCESS

Any HUD Program participant or any individual with a disability that is not satisfied with
DCA’s response to his/her request for an auxiliary aid or service may file a complaint in
accordance with DCA’s Grievance Procedure following a formal determination by DCA’s
Section 504/ADA Coordinator. DCA’s Grievance Process can be accessed on the DCA website.

XV. EQUAL EMPLOYMENT OPPORTUNITY

It is the policy of DCA to recruit applicants for employment on the basis of individual merit and
ability. Applicants are recruited and hired without discrimination on the basis of race, religion, color,
national origin, sex, age, disability, or familial status. Personnel procedures and practices with regard
to training, promotion, transfer, compensation, demotion, or termination are administered with due
consideration of job performance, experience, and qualifications.

DCA is committed to the fair and equal employment of people with disabilities. Reasonable
accommodation is the key to this non-discrimination policy. While many individuals with disabilities
can work without accommodation, other qualified applicants and employees face barriers to
employment without the accommodation process. It is the policy of DCA to reasonably
accommodate qualified individuals with disabilities unless the accommodation would impose an
undue financial and administrative hardship. In accordance with the Americans with Disabilities Act,
accommodations will be provided to qualified individuals with disabilities when such
accommodations are directly related to performing the essential functions of a job, competing for a
job, or to enjoy equal benefits and privileges of employment. This policy applies to all employees and
employees seeking promotional opportunities and job applicants.
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For purposes of determining eligibility for a reasonable accommodation, a person with a disability
includes (1) individuals with a physical or mental impairment that substantially limits one or more
major life activities; (2) individuals who are regarded as having such an impairment; (3) individuals
with a record of such an impairment. A reasonable accommodation is a modification or adjustment to
a job, an employment practice, or the work environment that makes it possible for a qualified
individual with a disability to enjoy an equal employment opportunity. Examples of accommodations
may include acquiring or modifying equipment or devices; modifying training materials, making
facilities readily accessible; modifying work schedules; and reassignment to a vacant position.

Employees or applicants who are dissatisfied with the outcome of their accommodation request may
file an appeal pursuant to DCA’s internal appeal process.
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Department of HUD Act, 42 U.S.C. 3535(d).

SOURCE: 54 FR 3308, Jan. 23, 1989, unless otherwise noted.

§ 109.5  Policy.

It is the policy of the United States to provide, within constitutional limitations, for fair housing
throughout the United States. The provisions of the Fair Housing Act (42 U.S.C. 3600, et seq.)
make it unlawful to discriminate in the sale, rental, and financing of housing, and in the provision
of brokerage and appraisal services, because of race, color, religion, sex, handicap, familial status,
or national origin. Section 804(c) of the Fair Housing Act, 42 U.S.C. 3604(c), as amended, makes
it unlawful to make, print, or publish, or cause to be made, printed, or published, any notice,
statement, or advertisement, with respect to the sale or rental of a dwelling, that indicates any
preference, limitation, or discrimination because of race, color, religion, sex, handicap, familial
status, or national origin, or an intention to make any such preference, limitation, or discrimination.
However, the prohibitions of the act regarding familial status do not apply with respect to housing
for older persons, as defined in section 807(b) of the act.

§ 109.10 Purpose.

The purpose of this part is to assist all advertising media, advertising agencies and all other
persons who use advertising to make, print, or publish, or cause to be made, printed, or published,
advertisements with respect to the sale, rental, or financing of dwellings which are in compliance
with the requirements of the Fair Housing Act. These regulations also describe the matters this
Department will review in evaluating compliance with the Fair Housing Act in connection with
investigations of complaints alleging discriminatory housing practices involving advertising.

§ 109.15 Definitions.

As used in this part:



(a) Assistant Secretary means the Assistant Secretary for Fair Housing and Equal Opportunity.

(b) General Counsel means the General Counsel of the Department of Housing and Urban
Development.

(¢) Dwelling means any building, structure, or portion thereof which is occupied as, or
designed or intended for occupancy as, a residence by one or more families, and any vacant land
which is offered for sale or lease for the construction or location thereon of any such building,
structure, or portion thereof.

(d) Family includes a single individual.

(e) Person includes one or more individuals, corporations, partnerships, associations, labor
organizations, legal representatives, mutual companies, joint-stock companies, trusts,
unincorporated organizations, trustees, trustees in cases under Title 11 of the United States Code,
receivers, and fiduciaries.

(f) To rent includes to lease, to sublease, to let and otherwise to grant for a consideration the
right to occupy premises not owned by the occupant.

(g) Discriminatory housing practice means an act that is unlawful under section 804, 805, 806,
or 818 of the Fair Housing Act.

(h) Handicap means, with respect to a person--

(1) A physical or mental impairment which substantially limits one or more of such person's
major life activities,

(2) A record of having such an impairment, or
(3) Being regarded as having such an impairment.

This term does not include current, illegal use of or addiction to a controlled substance (as defined
in section 102 of the Controlled Substances Act (21 U.S.C. 802)). For purposes of this part, an
individual shall not be considered to have a handicap solely because that individual is a
transvestite.

(1) Familial status means one or more individuals (who have not attained the age of 18 years)
being domiciled with--

(1) A parent or another person having legal custody of such individual or individuals; or

(2) The designee of such parent or other person having such custody, with the written
permission of such parent or other person. The protections afforded against discrimination on the
basis of familial status shall apply to any person who is pregnant or is in the process of securing
legal custody of any individual who has not attained the age of 18 years.



§109.16 Scope.

(a) General. This part describes the matters the Department will review in evaluating
compliance with the Fair Housing Act in connection with investigations of complaints alleging
discriminatory housing practices involving advertising. Use of these criteria will be considered by
the General Counsel in making determinations as to whether there is reasonable cause, and by the
Assistant Secretary in making determinations that there is no reasonable cause, to believe that a
discriminatory housing practice has occurred or is about to occur.

(1) Advertising media. This part provides criteria for use by advertising media in determining
whether to accept and publish advertising regarding sales or rental transactions. Use of these
criteria will be considered by the General Counsel in making determinations as to whether there is
reasonable cause, and by the Assistant Secretary in making determinations that there is no
reasonable cause, to believe that a discriminatory housing practice has occurred or is about to
occur.

(2) Persons placing advertisements. A failure by persons placing advertisements to use the
criteria contained in this part, when found in connection with the investigation of a complaint
alleging the making or use of discriminatory advertisements, will be considered by the General
Counsel in making a determination of reasonable cause, and by the Assistant Secretary in making
determinations that there is no reasonable cause, to believe that a discriminatory housing practice
has occurred or is about to occur.

(b) Affirmative advertising efforts. Nothing in this part shall be construed to restrict advertising
efforts designed to attract persons to dwellings who would not ordinarily be expected to apply,
when such efforts are pursuant to an affirmative marketing program or undertaken to remedy the
effects of prior discrimination in connection with the advertising or marketing of dwellings.

[54 FR 308, Jan. 23 1989, as amended at 55 FR 53294, Dec. 28, 1990.]
§ 109.20 Use of words, phrases, symbols, and visual aids.

The following words, phrases, symbols, and forms typify those most often used in residential
real estate advertising to convey either overt or tacit discriminatory preferences or limitations. In
considering a complaint under the Fair Housing Act, the Department will normally consider the use
of these and comparable words, phrases, symbols, and forms to indicate a possible violation of the

act and to establish a need for further proceedings on the complaint, if it is apparent from the
context of the usage that discrimination within the meaning of the act is likely to result.

(a) Words descriptive of dwelling, landlord, and tenants. White private home, Colored home,
Jewish home, Hispanic residence, adult building.

(b) Words indicative of race, color, religion, sex, handicap, familial status, or national origin--

(1) Race--Negro, Black, Caucasian, Oriental, American Indian.



(2) Color--White, Black, Colored.
(3) Religion--Protestant, Christian, Catholic, Jew.

(4) National origin--Mexican American, Puerto Rican, Philippine, Polish, Hungarian, Irish,
Italian, Chicano, African, Hispanic, Chinese, Indian, Latino.

(5) Sex--the exclusive use of words in advertisements, including those involving the rental of
separate units in a single or multi-family dwelling, stating or tending to imply that the housing
being advertised is available to persons of only one sex and not the other, except where the sharing
of living areas is involved. Nothing in this part restricts advertisements of dwellings used
exclusively for dormitory facilities by educational institutions.

(6) Handicap--crippled, blind, deaf, mentally ill, retarded, impaired, handicapped, physically
fit. Nothing in this part restricts the inclusion of information about the availability of accessible
housing in advertising of dwellings.

(7) Familial status--adults, children, singles, mature persons. Nothing in this part restricts
advertisements of dwellings which are intended and operated for occupancy by older persons and
which constitute housing for older persons as defined in Part 100 of this title.

(8) Catch words--Words and phrases used in a discriminatory context should be avoided, e.g.,
restricted, exclusive, private, integrated, traditional, board approval or membership approval.

(c) Symbols or logotypes. Symbols or logotypes which imply or suggest race, color, religion,
sex, handicap, familial status, or national origin.

(d) Colloquialisms. Words or phrases used regionally or locally which imply or suggest race,
color, religion, sex, handicap, familial status, or national origin.

(e) Directions to real estate for sale or rent (use of maps or written instructions). Directions
can imply a discriminatory preference, limitation, or exclusion. For example, references to real
estate location made in terms of racial or national origin significant landmarks, such as an existing
black development (signal to blacks) or an existing development known for its exclusion of
minorities (signal to whites). Specific directions which make reference to a racial or national origin
significant area may indicate a preference. References to a synagogue, congregation or parish may
also indicate a religious preference.

(f) Area (location) description. Names of facilities which cater to a particular racial, national
origin or religious group, such as country club or private school designations, or names of facilities
which are used exclusively by one sex may indicate a preference.

§ 109.25 Selective use of advertising media or content.

The selective use of advertising media or content when particular combinations thereof are
used exclusively with respect to various housing developments or sites can lead to discriminatory



results and may indicate a violation of the Fair Housing Act. For example, the use of English
language media alone or the exclusive use of media catering to the majority population in an area,
when, in such area, there are also available non-English language or other minority media, may
have discriminatory impact. Similarly, the selective use of human models in advertisements may
have discriminatory impact. The following are examples of the selective use of advertisements
which may be discriminatory:

(a) Selective geographic advertisements. Such selective use may involve the strategic
placement of billboards; brochure advertisements distributed within a limited geographic area by
hand or in the mail; advertising in particular geographic coverage editions of major metropolitan
newspapers or in newspapers of limited circulation which are mainly advertising vehicles for
reaching a particular segment of the community; or displays or announcements available only in
selected sales offices.

(b) Selective use of equal opportunity slogan or logo. When placing advertisements, such
selective use may involve placing the equal housing opportunity slogan or logo in advertising
reaching some geographic areas, but not others, or with respect to some properties but not others.

(c) Selective use of human models when conducting an advertising campaign. Selective
advertising may involve an advertising campaign using human models primarily in media that cater
to one racial or national origin segment of the population without a complementary advertising
campaign that is directed at other groups. Another example may involve use of racially mixed
models by a developer to advertise one development and not others. Similar care must be
exercised in advertising in publications or other media directed at one particular sex, or at persons
without children. Such selective advertising may involve the use of human models of members of
only one sex, or of adults only, in displays, photographs or drawings to indicate preferences for one
sex or the other, or for adults to the exclusion of children.

§ 109.30 Fair housing policy and practices.

In the investigation of complaints, the Assistant Secretary will consider the implementation of
fair housing policies and practices provided in this section as evidence of compliance with the
prohibitions against discrimination in advertising under the Fair Housing Act.

(@) Use of Equal Housing Opportunity logotype, statement, or slogan. All advertising of
residential real estate for sale, rent, or financing should contain an equal housing opportunity
logotype, statement, or slogan as a means of educating the homeseeking public that the property is
available to all persons regardless of race, color, religion, sex, handicap, familial status, or national
origin. The choice of logotype, statement or slogan will depend on the type of media used (visual
or auditory) and, in space advertising, on the size of the advertisement. Table I (see Appendix I)
indicates suggested use of the logotype, statement, or slogan and size of logotype. Table II (see
Appendix ) contains copies of the suggested Equal Housing Opportunity logotype, statement and
slogan.

(b) Use of human models. Human models in photographs, drawings, or other graphic
techniques may not be used to indicate exclusiveness because of race, color, religion, sex,



handicap, familial status, or national origin. If models are used in display advertising campaigns,
the models should be clearly definable as reasonably representing majority and minority groups in
the metropolitan area, both sexes, and, when appropriate, families with children. Models, if used,
should portray persons in an equal social setting and indicate to the general public that the housing
is open to all without regard to race, color, religion, sex, handicap, familial status, or national
origin, and is not for the exclusive use of one such group.

(c) Coverage of local laws. Where the Equal Housing Opportunity statement is used, the
advertisement may also include a statement regarding the coverage of any local fair housing or
human rights ordinance prohibiting discrimination in the sale, rental or financing of dwellings.

(d) Notification of fair housing policy--

(1) Employees. All publishers of advertisements, advertising agencies, and firms engaged in the
sale, rental or financing of real estate should provide a printed copy of their nondiscrimination
policy to each employee and officer.

(2) Clients. All publishers or advertisements and advertising agencies should post a copy of
their nondiscrimination policy in a conspicuous location wherever persons place advertising and
should have copies available for all firms and persons using their advertising services.

(3) Publishers' notice. All publishers should publish at the beginning of the real estate
advertising section a notice such as that appearing in Table III (see Appendix I). The notice may
include a statement regarding the coverage of any local fair housing or human rights ordinance
prohibiting discrimination in the sale, rental or financing of dwellings.

APPENDIX I TO PART 109--FAIR HOUSING ADVERTISING

The following three tables may serve as a guide for the use of the Equal Housing Opportunity
logotype, statement, slogan, and publisher's notice for advertising:

Table I

A simple formula can guide the real estate advertiser in using the Equal Housing Opportunity
logotype, statement, or slogan.

In all space advertising (advertising in regularly printed media such as newspapers or
magazines) the following standards should be used:

Size of advertisement Size of
logotype
in_inches

Y% page or 2X2,
larger....cooeeieiiiiiiii

1/8 pageup 10/ DAZE oy chois. i bl s atss 1x1
4 column inchesto [/8page......................... Yax Yo




Less than 4 column inches I )

Do not use.

In any other advertisements, if other logotypes are used in the advertisement, then the Equal
Housing Opportunity logo should be of a size at least equal to the largest of the other logotypes; if
no other logotypes are used, then the type should be bold display face which is clearly visible.
Alternatively, when no other logotypes are used, 3 to 5 percent of an advertisement may be devoted
to a statement of the equal housing opportunity policy.

In space advertising which is less than 4 column inches (one column 4 inches long or two
columns 2 inches long) of a page in size, the Equal Housing Opportunity slogan should be used.
Such advertisements may be grouped with other adveréisements under a caption which states that
the housing is available to all without regard to race, color, religion, sex, handicap, familial status,
or national origin.

Table II

[Nlustrations of Logotype, Statement, and Slogan. Equal Housing Opportunity Logotype:

EQUAL HOUSING
OPPORTUNITY

Equal Housing Opportunity Statement: We are pledged to the letter and spirit of U.S. policy
for the achievement of equal housing opportunity throughout the Nation. We encourage and
support an affirmative advertising and marketing program in which there are no barriers to
obtaining housing because of race, color, religion, sex, handicap, familial status, or national origin.

Equal Housing Opportunity Slogan: "Equal Housing Opportunity."
Table I1I

INlustration of Media Notice--Publisher's notice: All real estate advertised herein is subject to
the Federal Fair Housing Act, which makes it illegal to advertise "any preference, limitation, or
discrimination because of race, color, religion, sex, handicap, familial status, or national origin, or
intention to make any such preference, limitation, or discrimination."

We will not knowingly accept any advertising for real estate which is in violation of the law.
All persons are hereby informed that all dwellings advertised are available on an equal opportunity
basis.
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DCA Section 504 Grievance Procedure
CONTACT
fairhousing@dca.ga.gov

The Georgia Fair Housing Act was passed to ensure all Georgians can compete for housing within
their economic means on a fair and equitable basis. It prohibits discrimination in housing and
housing-related activities because of disability, race, sex, color, national origin, religion, or
familial status.

What is prohibited?

Some housing practices are considered illegal if based on a home seeker’s race, color, national
origin, sex, religion, familial status, or disability:

 Refusing to rent or sell a house.

* Falsely denying that a house is available for inspection, sale, or rent.

e Offering different terms, conditions, or privileges for certain people.

e Intimidating, interfering with, or coercing someone to prevent them from buying or leasing a
dwelling.

e Advertising or posting notices, sale or rental, that indicate a preference, limitation, or
discrimination.

e Discriminating through financing or broker’s services.

e “Steering” of clients by real estate agents to or from certain neighborhoods and of tenants by
landlords to or from certain areas of the complex.

Have you been discriminated against under the Fair Housing Act?

If you think your fair housing rights have been violated, you may write, fax, or telephone your
complaint to the Georgia Commission on Equal Opportunity (GCEO) or the U.S. Department of
Housing and Urban Development (HUD). You have a year to file, but you should file as soon as
possible. Include:

e Name & address

* Name & address of the person your complaint is against

e Address or other identification of the housing involved

e Short description of the incident

e Date(s) of the incident

You may also file a complaint online at www.HUD.gov. Once a complaint is filed, fair housing
investigators will:

1) Investigate the complaint.

2) Collect relevant facts and data and interview parties and witnesses.

3) Assist both parties in reaching an agreement.



4) Make a determination based on the investigation findings.

If you need assistance, please contact the Georgia Department of Community Affairs Fair Housing

Coordinator at fairhousing@dca.ga.gov.

Georgia Commission on Equal Opportunity

Suite #1002 - West Tower

2 Martin Luther King, Jr. Drive, S.E.
Atlanta, GA 30334

Phone: 404-656-1736

Fax: 404-656-4399

Website: htip://www.gceo.state.ga.us

U.S. Department of Housing and Urban
Development

Fair Housing and Equal Opportunity (FHEOQ)

Center

40 Marietta Street,
Atlanta, GA 30303
Phone: (404) 331-5140
Toll free: (800) 440-8091
TTY (404) 730-2654


mailto:fairhousing@dca.ga.gov
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Fair Housing Complaint Form

The Fair Housing Division (FHD) begins its complaint investigation process shortly after receiving
a complaint that meets the jurisdiction requirements covered within the Georgia Fair Housing
Law. The FHD will either investigate the complaint or refer the complaint to another agency to
investigate. Throughout the investigation, the FHD will make efforts to help the parties reach a
mutual agreement through a conciliation process. If the complaint cannot be resolved voluntarily
by an agreement, the FHD may issue findings from the investigation. If the investigation shows
that the law has been violated, the Georgia Commission on Equal Opportunity may refer the case
to the Attorney General's Office for legal action to enforce the law.

In order to file a complaint, the following four factors must be met:

o Standing (Aggrieved persons, A person who believes that a violation is about to occur,
Parents or Guardians, Testers, or Organizations —Fair Housing Organizations, Civil Rights
Organizations, Other Advocacy Groups)

¢ Respondent Jurisdiction

e Subject Matter Jurisdiction

e Timeliness (Any complaint filed under the Fair Housing act must be timely. In order for
the GCEO to have jurisdiction to investigate, complaints must be filed within one year-
365 calendar days of the alleged discrimination. Counting of the 365 days begins the day
after the discriminatory act. The timeliness period begins as of the date of the
discriminatory act or the last occurrences or application of a discriminatory policy.
Continuing violations refer to either a series of related discriminatory acts, or a
discriminatory policy that continues to affect members of a particular category. A
complaint that alleges a continuing violation is timely if it is filed within one year of the
last occurrence of that discriminatory behavior).

If the complaint is jurisdictional, an Intake Coordinator will contact you regarding filing an Official
Fair Housing Complaint with the Agency.

For further information, please contact the Intake Coordinator at (404) 463-4706. The complaint
form may be completed and submitted at the following url:
https://gceo.georgia.gov/complaints/fair-housing-complaint-form .



https://gceo.georgia.gov/complaints/fair-housing-complaint-form

for any injury you suffered as
a result of the discrimination,
including emotional distress;

« provide injunctive or other
equitable relief—such as
allowing you to rent or buy the
dwelling;

+ pay the federal government a
civil penalty; and

« pay your attorney fees and
costs, if you hired your own
attorney.

The ALJ cannot order punitive
damages, but they could be
awarded in a court case.

Federal District Court Cases

If you or the respondent chooses
to have the case heard by a
Federal District Court, the United
States Department of Justice will
prosecute the case at no cost to
you. You may also hire an attorney
to represent you.

The District Court can order
injunctive and other equitable
relief, and award actual damages,
your attorney fees and costs, and
punitive damages.

Reconsideration and appeals:
ALJ decisions and Federal District
Court decisions can be appealed.
This means that if you, the
government or the respondent
does not like the decision, any

of you can ask the federal Court
of Appeals to have the decision
reversed or modified.

Bringing Your Own Lawsuit

Within two years after a
discriminatory housing practice has
occurred or terminated, you can

also bring a civil lawsuit at your own
expense in Federal District Court.
You retain this right even if you have
filed a complaint with HUD, provided
you have not signed a conciliation
agreement or an administrative
hearing has not begun. If you cannot
afford to hire an attorney, you may
seek assistance from your local legal
aid organization or ask the court to
appoint an attorney for you. Legal
aid organizations exist in many
communities to provide low-income
people with free (pro bono) legal
counsel.

For More Information

Contact HUD. Call the U.S.
Department of Housing and Urban
Development at 800-669-9777 or
visit its website (www.hud.gov) to
file a complaint or get answers to
your fair housing questions. The
HUD website also contains a listing
of HUD's regional fair housing
offices, fair housing partners, and
information and forms for filing a
fair housing complaint. Visit www.
hud.gov/fairhousing for more
information.

LIVE FREE...
from housing discrimination

About This Publication: This publication was created by Consumer Action with funding from
the U.S. Department of Housing and Urban Development (HUD). Available in additional

languages. © Consumer Action 2011
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More than 40 years
after passage of the federal
Fair Housing Act, housing
discrimination continues to
harm millions of Americans.
The Fair Housing Act prohibits
housing discrimination
because of race, color,
national origin, religion,
sex, familial status (families
with children under 18) or
disability.

In some states and municipalities,
fair housing laws also protect
residents from discrimination
because of sexual preference, age,
and other bases. The Act covers
many kinds of housing transactions,
including rentals, home sales,
advertising, residential mortgage
lending, homeowners’insurance,
home improvement financing and
zoning. If you believe you were a
victim of housing discrimination,
you have a right to file a housing
discrimination complaint with
HUD. Call the U.S. Department of
Housing and Urban Development
(HUD) at 800-669-9777 (TTY:
800-927-9275), or visit www.hud.
gov for information about filing a
complaint.

HUD and Housing Discrimination

HUD is the federal agency charged
with enforcing the Fair Housing Act.

If you need quick help to stop the
loss of potential housing because
of discrimination, HUD can address
your complaint immediately. For
instance, if you have entered into
an agreement to buy a house but
the seller has backed out because

his neighbors put pressure on him not
to sell to a person of color, you could
lose the home if something were not
done immediately. In addressing such
circumstances, HUD can authorize
the Attorney General to go to court

to prevent a rental or sale until the
complaint has been investigated.

How to File a Complaint

Housing discrimination complaints

may be filed for up to one year after
the discriminatory housing practice
occurs or ends. However, it is best to

file your complaint as soon as possible.

HUD accepts housing discrimination
complaints at its Washington, DC and
regional offices, over the phone, and
online via HUD's website. (Information
on how to contact the office nearest
you can be found at the end of this
article.) HUD also will accept a letter
outlining your complaint. Include your
name, address, the name and address
of the person you are complaining
about, the address or description of
the housing, a short statement of why
you think your rights were violated
and the date the incident occurred.

In cases where state or local law

provides rights, remedies and
protections that are “substantially
equivalent” to those provided by the
federal Fair Housing Act, HUD may
refer the complaint to

the appropriate state or local
enforcement agency. HUD must notify
you promptly if it has referred your
case, and the agency that receives it
must begin investigating within 30
days. Otherwise, HUD may take back
(or “reactivate”) the complaint for
investigation by HUD under federal
law. While housing discrimination
complaint, investigation, conciliation
and litigation procedures may

vary somewhat from agency to
agency according to state or local
law, all HUD-certified fair housing
enforcement agencies follow
essentially the same resolution
process.

Conciliation

While HUD (or the state or local
agency) investigates your complaint,
it will at the same time try to help you
reach a conciliation agreement with
the other party (the respondent). If an
agreement is reached, it will be legally
binding. However, both parties and
HUD must agree to it.

Investigations

Unless a conciliation agreement is
reached, HUD (or the appropriate
state or local agency) will continue
to investigate your complaint

and determine whether there

is reasonable cause to believe

that discrimination has occurred
or is about to occur. If there is,
HUD (or the agency) will issue

a Charge of Discrimination. You
will be notified of HUD's (or the
agency’s) determination. In cases
handled by HUD, there will be an
administrative hearing, held before
an administrative law judge (ALJ),
within 120 days of the Charge

of Discrimination. ALJs work for
government agencies and enforce
powers given the agencies under
law.

Both you and the respondent have
the right to have a HUD Charge

of Discrimination heard in court
instead of before an ALJ. Whichever
avenue is chosen, there is no cost
to you, the complainant, because a
government lawyer will prosecute
the Charge of Discrimination on
your behalf. In addition, you may
hire your own lawyer to represent
you.

The Administrative Hearing

In the ALJ hearing, each side
presents evidence including,

when appropriate, testimony from
witnesses. The ALJ will issue a
decision that is subject to review by
HUD'’s Secretary and by a court. If
discrimination is found, the ALJ can
order the other party to:

« pay you money for actual
damages, including out-of-
pocket expenses, humiliation
and suffering caused by the
discrimination. Actual damages
means money to compensate you
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HUD Rule on Affirmatively Furthering Fair Housing

The U.S. Department of Housing and Urban Development (HUD) has released a final rule to
equip communities that receive HUD funding with the data and tools that will help them to meet
long-standing fair housing obligations in their use of HUD funds. HUD will provide publicly
open data for grantees to use to assess the state of fair housing within their communities and to
set locally-determined priorities and goals. The rule responds to recommendations of the
Government Accountability Office and stakeholders for HUD to enhance its fair housing
planning obligations by providing greater clarity and support to jurisdictions receiving HUD
funding, and facilitating local decision-making on fair housing priorities and goals.

For more than forty years, HUD funding recipients have been obligated by law to reduce barriers
to fair housing. Established in the Fair Housing Act of 1968, the law directs HUD and its
program participants to affirmatively further the Act’s goals of promoting fair housing and equal
opportunity. The final rule on affirmatively furthering fair housing (AFFH) aims to provide all
HUD grantees with clear guidelines and the data that will help them to achieve those goals,
because no child’s ZIP code should determine her opportunity to achieve.

HUD’s rule clarifies and simplifies existing fair housing obligations for HUD grantees to analyze
their fair housing landscape and set locally-determined fair housing priorities and goals through
an Assessment of Fair Housing (AFH). To aid communities in this work, HUD will provide
open data to grantees and the public on patterns of integration and segregation, racially and
ethnically concentrated areas of poverty, disproportionate housing needs, and disparities in
access to opportunity. This improved approach provides a better mechanism for HUD grantees
to build fair housing goals into their existing community development and housing planning
processes. In addition to providing data and maps, HUD will also provide technical assistance to
aid grantees as they adopt this approach.

Key features of this final rule include:

e Clarifying existing fair housing obligations. EXisting patterns of meeting AFFH
obligations have been undermined by limited access to data about fair housing conditions
and access to opportunity. A Government Accountability Office report from 2010 also
cited a lack of clarity, standards, and transparency for communities under the current
process. HUD’s rule clarifies and standardizes this process.

e Publicly open data on fair housing and access to opportunity. HUD will provide publicly
open data and mapping tools to aid community members and local leaders in setting local
fair housing priorities and goals.

e A balanced approach to fair housing. The final rule helps to facilitate communities
relying on local knowledge and local decision-making to determine best strategies for
meeting their fair housing obligations at the local level — including making place-based
investments to revitalize distressed areas, or expanding access to quality affordable
housing throughout a community.




Expanding access to opportunity. The strength of America’s economy, the stability and
security of its neighborhoods, and the ability for all to prosper depends on all Americans
having equal access to opportunity — no matter what they look like or where they come
from. This rule facilitates local decision-making by HUD grantees to expand equal
access to opportunity for all Americans.

Valuing local data and knowledge. HUD is providing grantees with publicly open data to
assist with their assessment of fair housing, but grantees will also use local data and
knowledge to inform local decision-making, including information obtained through the
community participation process.

Customized tools for local leaders. Recognizing that one size does not fit all grantees,
given their differing responsibilities and geographic areas served, HUD will be providing
fair housing assessment tools specific to local jurisdictions, public housing authorities
(PHAS), and states and Insular Areas.

Collaboration is encouraged. Many fair housing priorities transcend a grantee’s
boundaries. Actions to advance these priorities often involve coordination by multiple
jurisdictions. The final rule encourages grantees to collaborate on fair housing
assessments to advance regional fair housing priorities and goals.

Community voice. The rule facilitates community participation in the local process to
analyze fair housing conditions and set local priorities and goals.

A phased-in approach. The final rule provides for additional time for communities to
adopt this improved process for setting local fair housing priorities than originally
proposed.

Additional time for small grantees and recent regional collaborations. Local jurisdictions
receiving a CDBG grant of $500,000 or less and qualified PHAs will have more time to
submit their first AFH. Grantees that recently submitted a Regional Analysis of
Impediments in connection with HUD’s Sustainable Communities competition have
additional time to submit their first AFH than originally proposed.
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AFFH FACT SHEET:

WHAT IS THE DUTY TO AFFIRMATIVELY FURTHER FAIR HOUSING?

From its inception, the Fair Housing Act (and subsequent laws reaffirming its principles) not only prohibited
discrimination in housing related activities and transactions but also imposed a duty to affirmatively further
fair housing (AFFH). The AFFH rule sets out a framework for local governments, States and Insular Areas,
and public housing agencies (PHAs) to take meaningful actions to overcome historic patterns of
segregation, promote fair housing choice, and foster inclusive communities that are free from discrimination.
The rule is designed to help programs participants better understand what they are required to do to meet
their AFFH duties and enables them to assess fair housing issues in their communities and then to make
informed policy decisions.

For purposes of the rule, affirmatively furthering fair housing “means taking meaningful actions, in
addition to combating discrimination, that overcome patterns of segregation and foster inclusive
communities free from barriers that restrict access to opportunity based on protected characteristics.
Specifically, affirmatively furthering fair housing means taking meaningful actions that, taken together,
address significant disparities in housing needs and in access to opportunity, replacing segregated living
patterns with truly integrated and balanced living patterns, transforming racially and ethnically concentrated
areas of poverty into areas of opportunity, and fostering and maintaining compliance with civil rights and
fair housing laws. The duty to affirmatively further fair housing extends to all of a program participant’s
activities and programs relating to housing and urban development.”

For purposes of the rule, meaningful actions "means significant actions that are designed and can be
reasonably expected to achieve a material positive change that affirmatively furthers fair housing by, for
example, increasing fair housing choice or decreasing disparities in access to opportunity.”

WHAT IS THE PROCESS PROGRAM PARTICIPANTS MUST FOLLOW?

Under the AFFH rule, an “"Assessment of Fair Housing” (AFH) will replace the current “Analysis of
Impediments” (Al) process. The AFH Assessment Tool, which includes instructions and data provided by
HUD, consists of a series of questions designed to help program participants identify, among other things,
fair housing issues pertaining to patterns of integration and segregation; racially and ethnically concentrated
areas of poverty; disparities in access to opportunity; and disproportionate housing needs, as well as the
contributing factors for those issues.

e The Assessment Tool is intended to help communities understand and identify local barriers to fair
housing choice. The AFH provides an approach that will help program participants more effectively
affirmatively further the purposes and policies of the Fair Housing Act.

e HUD will review the AFH within 60 calendar days after the date of submission. An AFH submission is
deemed accepted 61 days after submission unless HUD provides notification on or before that it is not
accepted. Non-acceptance notifications will explain the reasons for non-acceptance and how a program
participant may remedy deficiencies.

e The AFFH rule establishes specific requirements for the incorporation of the AFH into subsequent
Consolidated Plans and PHA Plans in a manner that connects housing and community development policy
and investment planning with meaningful actions to AFFH.
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The AFFH rule links existing community participation and consultation requirements to the AFH process to

EQUAL HOUSING

OPPORTUNITY
ensure program participants give the public opportunities for involvement in the development of the AFH
and in its incorporation into the Consolidated Plan and PHA Plan.
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AFFH FACT SHEET: T e
THE FAIR HOUSING PLANNING PROCESS UNDER THE
AFFH RULE

Pursuant to its authority under the Fair Housing Act, HUD has long directed program participants to undertake
an assessment of fair housing issues—previously under the Analysis of Impediments (Al) approach, and following
the effective date of the AFFH rule, under the new Assessment of Fair Housing (AFH) approach.” See 80 Fed. Reg.
42283 (July 16, 2015).

S

oW Usp,
Enr oNe®

The AFFH rule is a fair housing planning rule—the rule clarifies existing fair housing obligations for HUD program
participants to analyze their fair housing landscape and set locally-determined fair housing priorities and goals
through AFH. The regulations establish specific requirements for the development and submission of an AFH by
program participants and the incorporation and implementation of the strategies and goals set in the AFH into
subsequent planning documents, including consolidated plans and PHA Plans, in a manner that connects
housing and community development policy and investment planning with meaningful actions that affirmatively
further fair housing.

FAIR HOUSING ISSUES, CONTRIBUTING FACTORS, AND GOALS

The approach established by the AFFH rule is designed to improve the fair housing planning process by
providing data and greater clarity of the steps that program participants must undertake to assess fair housing
issues and contributing factors, establish fair housing priorities and goals to address them, and take meaningful
actions to ultimately affirmatively further fair housing. The AFFH rule defines the terms fair housing issue,
contributing factor, and meaningful actions as follows:

FAIR HOUSING ISSUE: “means a condition in a program participants geographic area of analysis
that restricts fair housing choice or access to opportunity, and includes such conditions as ongoing local or
regional segregation or lack of integration, racially or ethnically concentrated areas of poverty, significant
disparities in access to opportunity, disproportionate housing needs, and evidence of discrimination or
violations of civil rights law or regulations related to housing.” See 24 C.F.R. § 5.152

CONTRIBUTING FACTOR: “means a factor that creates, contributes to, perpetuates, or increases
the severity of one or more fair housing issues. Goals in an AFH are designed to overcome one or more
contributing factors and related fair housing issues as provided in § 5.154.” See 24 C.F.R. § 5.152.

MEANINGFUL ACTIONS: “means significant actions that are designed and can be reasonably
expected to achieve a material positive change that affirmatively furthers fair housing by, for example,
increasing fair housing choice or decreasing disparities in access to opportunity.” See 24 C.F.R. § 5.152.

FAIR HOUSING PLANNING UNDER THE AFFH RULE

The intent of fair housing planning is to help program participants determine whether policies, practices,
programs, and activities restrict fair housing choice and access to opportunity, and, if so, assess what factors are
contributing to these barriers, and then develop a plan for addressing these restrictions. See 80 Fed. Reg. 42283
(July 16, 2015).

' Please note that “program participants” refers to the entities specified in § 5.154(b) of the AFFH rule (i.e., jurisdictions
and insular areas that are required to submit consolidated plans and public housing agencies (PHAs) receiving
assistance under sections 8 or 9 of the United States Housing Act of 1937).


http://www.gpo.gov/fdsys/pkg/FR-2015-07-16/pdf/2015-17032.pdf
http://www.gpo.gov/fdsys/pkg/FR-2015-07-16/pdf/2015-17032.pdf

The fair housing planning process that program participants must undertake includes:

1.

Ensure Community Participation. To ensure the AFH is informed by meaningful community
participation, program participants must give the public reasonable opportunities for involvement
throughout the AFH planning process, including in the development of the AFH and in the incorporation
of the AFH into subsequent planning documents. See 24 C.F.R. § 5.158 and the Community Participation
Fact Sheets.

Assess Fair Housing Issues. Identify and discuss the fair housing issues affecting those protected under
the Fair Housing Act, based on an assessment of HUD-provided data, local data, and local knowledge. See
24 C.F.R. § 5.154. These fair housing issues include, among others:
e Ongoing local or regional segregation or lack of integration based on race, color, religion, sex,
familial status, national origin, and disability within the jurisdiction and region;
e Racially or ethnically concentrated areas of poverty (R/ECAPs) within the jurisdiction and region;
e Significant disparities in access to opportunity for any protected class within the jurisdiction and
region; and
e Disproportionate housing needs for any protected class within the jurisdiction and region.

Identify Contributing Factors. Identify significant contributing factors for the fair housing issues of
segregation, racially or ethnically concentrated areas of poverty, disparities in access to opportunity,
disproportionate housing needs, and fair housing issues related to publicly supported housing, disability
and access, and fair housing enforcement, outreach capacity, and resources. See 24 C.F.R. § 5.154(d)(3).

Prioritize Contributing Factors. Prioritize such factors and justify the prioritization. In prioritizing such
factors, program participants shall give highest priority to those factors that limit or deny fair housing
choice or access to opportunity, or negatively impact fair housing or civil rights compliance. See 24 C.F.R.
§ 5.154(d)(4).

Set Fair Housing Goals. Set goals for overcoming the effects of contributing factors. For each goal, a
program participant must identify one or more contributing factors that the goal is designed to address,
describe how the overall goal relates to overcoming the identified contributing factor(s) and related fair
housing issue(s), and identify the metrics and milestones for determining what fair housing results will be
achieved. See 24 C.F.R. § 5.154(d)(4). To implement goals and priorities set in an AFH, strategies and
action shall be included in program participants Consolidated Plans, Annual Action Plans, and PHA Plans
(as applicable). See 24 C.F.R. §§ 5.152 and 5.154.

Ensure Community Participation throughout the fair housing planning process
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FAIR HOUSING GOALS LEAD TO STRATEGIES, ACTIONS, AND FAIR
HOUSING OUTCOMES

The AFFH rule affords program participants considerable choice and flexibility in formulating goals and priorities
to achieve fair housing outcomes. While the fair housing outcomes will vary based on local context and
decision making, the fair housing planning process outlined above, in the AFFH rule, and within the AFH must
be followed. Fair housing goals must be contained in the AFH; must include metrics, milestones, and timeframe
for achievement; and must be explicitly incorporated into subsequent planning documents. Strategies and
actions to implement the goals shall be included in the program participant’s subsequent planning documents.
This means that strategies and actions consistent with the goals contained in the AFH must be stated in the
Consolidated Plan, PHA plan, and Annual Action Plans. Incorporating fair housing goals into these existing
planning processes, which, in turn, incorporate fair housing strategies, actions, and priorities into housing and
community development decision making promotes achieving fair housing outcomes. See 80 Fed. Reg. 42273
(July 16, 2015).

Take Meaningful Action. Using the goals set in the AFH, the program participant must take meaningful actions
to affirmatively further fair housing. Taking meaningful actions means taking significant actions that are
designed and can reasonably be expected to achieve a material positive change that affirmatively furthers fair
housing by, for example, increasing fair housing choice or decreasing disparities in access to opportunity. See
24 C.F.R. § 5.152. Ultimately, program participants must take meaningful actions to overcome historic patterns of
segregation, promote fair housing choice, and foster inclusive communities that are free from discrimination.

The outcomes that HUD seeks from this rule are those intended by the Fair Housing Act—overcoming historic
patterns of segregation, promoting fair housing choice, and fostering inclusive communities that are free from
discrimination. See 80 Fed. Reg. 42348 (July 16, 2015). HUD is not mandating specific outcomes for the planning
process. See 80 Fed. Reg. 42288 (July 16, 2015). Instead, recognizing the importance of local decision making,
the new AFH process establishes basic parameters and helps guide public sector housing and community
development planning and investment decisions to fulfill the obligation to affirmatively further fair housing. See
80 Fed. Reg. 42288 (July 16, 2015).
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§1.1 Purpose.

The purpose of this part 1 is to effectuate the provisions of title VI of the Civil Rights Act of 1964 (hereafter referred to as
the Act) to the end that no person in the United States shall, on the ground of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be otherwise subjected to discrimination under any program or activity receiving
Federal financial assistance from the Department of Housing and Urban Development.

+ Back to Top

§1.2 Definitions.
As used in this part 1—
(a) The term Department means the Department of Housing and Urban Development.
(b) The term Secretary means the Secretary of Housing and Urban Development.

(c) The term responsible Department official means the Secretary or, to the extent of any delegation of authority by the
Secretary to act under this part 1, any other Department official to whom the Secretary may hereafter delegate such authority.

(d) The term United States means the States of the United States, the District of Columbia, Puerto Rico, the Virgin Islands,
American Samoa, Guam, Wake Island, the Canal Zone, and the territories and possessions of the United States, and the term
State means any one of the foregoing.

(e) The term Federal financial assistance includes: (1) Grants, loans, and advances of Federal funds, (2) the grant or
donation of Federal property and interests in property, (3) the detail of Federal personnel, (4) the sale and lease of, and the
permission to use (on other than a casual or transient basis), Federal property or any interest in such property without
consideration or at a nominal consideration, or at a consideration which is reduced for the purpose of assisting the recipient, or
in recognition of the public interest to be served by such sale or lease to the recipient, and (5) any Federal agreement,
arrangement, or other contract which has as one of its purposes the provision of assistance. The term Federal financia/

assistance does not include a contract of insurance or guaranty. 1


https://gov.ecfr.io/cgi-bin/text-idx?gp=&SID=bc8608bb4c44633f23d9db0d4a152a50&mc=true&tpl=/ecfrbrowse/Title24/24tab_02.tpl
https://gov.ecfr.io/cgi-bin/text-idx?gp=&SID=bc8608bb4c44633f23d9db0d4a152a50&mc=true&tpl=/ecfrbrowse/Title24/24subtitleA.tpl

(f) The term recipient means any State, political subdivision of any State, or instrumentality of any State or political
subdivision, any public or private agency, institution, organization, or other entity, or any individual, in any State, to whom
Federal financial assistance is extended, directly or through another recipient, for any program or activity, or who otherwise
participates in carrying out such program or activity (such as a redeveloper in the Urban Renewal Program), including any
successor, assign, or transferee thereof, but such term does not include any ultimate beneficiary under any such program or
activity.

(g) The term applicant means one who submits an application, contract, request, or plan requiring Department approval as
a condition to eligibility for Federal financial assistance, and the term application means such an application, contract, request,
or plan.
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§1.3 Application of part 1.

This part 1 applies to any program or activity for which Federal financial assistance is authorized under a law administered
by the Department. It applies to money paid, property transferred, or other Federal financial assistance extended to any such
program or activity on or after January 3, 1965. This part 1 does not apply to: (a) Any Federal financial assistance by way of
insurance or guaranty contracts, (b) money paid, property transferred, or other assistance extended to any such program or
activity before January 3, 1965, (c) any assistance to any person who is the ultimate beneficiary under any such program or
activity, or (d) any employment practice, under any such program or activity, of any employer, employment agency, or labor
organization, except to the extent described in §1.4(c).

[38 FR 17949, July 5, 1973, as amended at 83 FR 26360, June 7, 2018]
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§1.4 Discrimination prohibited.

(a) General. No person in the United States shall, on the ground of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be otherwise subjected to discrimination under any program or activity to which this
part 1 applies.

(b) Specific discriminatory actions prohibited. (1) A recipient under any program or activity to which this part 1 applies may
not, directly or through contractual or other arrangements, on the ground of race, color, or national origin:

(i) Deny a person any housing, accommodations, facilities, services, financial aid, or other benefits provided under the
program or activity;

(i) Provide any housing, accommodations, facilities, services, financial aid, or other benefits to a person which are
different, or are provided in a different manner, from those provided to others under the program or activity;

(iii) Subject a person to segregation or separate treatment in any matter related to his receipt of housing, accommodations,
facilities, services, financial aid, or other benefits under the program or activity;

(iv) Restrict a person in any way in access to such housing, accommodations, facilities, services, financial aid, or other
benefits, or in the enjoyment of any advantage or privilege enjoyed by others in connection with such housing,
accommodations, facilities, services, financial aid, or other benefits under the program or activity;

(v) Treat a person differently from others in determining whether he satisfies any occupancy, admission, enroliment,
eligibility, membership, or other requirement or condition which persons must meet in order to be provided any housing,
accommodations, facilities, services, financial aid, or other benefits provided under the program or activity;

(vi) Deny a person opportunity to participate in the program or activity through the provision of services or otherwise, or
afford him an opportunity to do so which is different from that afforded others under the program or activity (including the
opportunity to participate in the program or activity as an employee but only to the extent set forth in paragraph (c) of this
section).

(vii) Deny a person the opportunity to participate as a member of a planning or advisory body which is an integral part of
the program.

(2)(i) A recipient, in determining the types of housing, accommodations, facilities, services, financial aid, or other benefits
which will be provided under any such program or activity, or the class of persons to whom, or the situations in which, ¢ "
housing, accommodations, facilities, services, financial aid, or other benefits will be provided under any such program ¢ 4
activity, or the class of persons to be afforded an opportunity to participate in any such program or activity, may not, dirc __., _r



through contractual or other arrangements, utilize criteria or methods of administration which have the effect of subjecting
persons to discrimination because of their race, color, or national origin, or have the effect of defeating or substantially impairing
accomplishment of the objectives of the program or activity as respect to persons of a particular race, color, or national origin.

(ii) A recipient, in operating low-rent housing with Federal financial assistance under the United States Housing Act of
1937, as amended (42 U.S.C. 1401 et seq.), shall assign eligible applicants to dwelling units in accordance with a plan, duly
adopted by the recipient and approved by the responsible Department official, providing for assignment on a community-wide
basis in sequence based upon the date and time the application is received, the size or type of unit suitable, and factors
affecting preference or priority established by the recipient's regulations, which are not inconsistent with the objectives of title VI
of the Civil Rights Act of 1964 and this part 1. The plan may allow an applicant to refuse a tendered vacancy for good cause
without losing his standing on the list but shall limit the number of refusals without cause as prescribed by the responsible
Department official.

(iii) The responsible Department official is authorized to prescribe and promulgate plans, exceptions, procedures, and
requirements for the assignment and reassignment of eligible applicants and tenants consistent with the purpose of paragraph
(b)(2)(ii) of this section, this part 1, and title VI of the Civil Rights Act of 1964, in order to effectuate and insure compliance with
the requirements imposed thereunder.

(3) In determining the site or location of housing, accommodations, or facilities, an applicant or recipient may not make
selections with the purpose or effect of excluding individuals from, denying them the benefits of, or subjecting them to
discrimination under any program to which this part 1 applies, on the ground of race, color, or national origin; or with the
purpose or effect of defeating or substantially impairing the accomplishment of the objectives of the Act or this part 1.

(4) As used in this part 1 the housing, accommodations, facilities, services, financial aid, or other benefits provided under a
program or activity receiving Federal financial assistance shall be deemed to include any housing, accommodations, facilities,
services, financial aid, or other benefits provided in or through a facility provided with the aid of Federal financial assistance.

(5) The enumeration of specific forms of prohibited discrimination in paragraphs (b) and (c) of this section does not limit the
generality of the prohibition in paragraph (a) of this section.

(6)(i) In administering a program regarding which the recipient has previously discriminated against persons on the ground
of race, color, or national origin, the recipient must take affirmative action to overcome the effects of prior discrimination.

(i) Even in the absence of such prior discrimination, a recipient in administering a program should take affirmative action to
overcome the effects of conditions which resulted in limiting participation by persons of a particular race, color, or national
origin.

Where previous discriminatory practice or usage tends, on the ground of race, color, or national origin, to exclude individuals
from participation in, to deny them the benefits of, or to subject them to discrimination under any program or activity to which
this part 1 applies, the applicant or recipient has an obligation to take reasonable action to remove or overcome the
consequences of the prior discriminatory practice or usage, and to accomplish the purpose of the Act.

(c) Employment practices. (1) Where a primary objective of the Federal financial assistance to a program or activity to
which this part 1 applies is to provide employment, a recipient may not, directly or through contractual or other arrangements,
subject a person to discrimination on the ground of race, color, or national origin in its employment practices under such
program or activity (including recruitment or recruitment advertising, employment, layoff, termination, upgrading, demotion,
transfer, rates of pay or other forms of compensation and use of facilities). The requirements applicable to construction
employment under such program or activity shall be those specified in or pursuant to part Il of Executive Order 11246 or any
executive order which supersedes or amends it.

(2) Where a primary objective of the Federal financial assistance is not to provide employment, but discrimination on the
ground of race, color, or national origin in the employment practices of the recipient or other persons subject to this part 1 tends,
on the ground of race, color, or national origin, to exclude individuals from participation in, to deny them the benefits of, or to
subject them to discrimination under any program to which this part 1 applies, the provisions of this paragraph (c) shall apply to
the employment practices of the recipient or other persons subject to this part 1 to the extent necessary to assure equality of
opportunity to, and nondiscriminatory treatment of, beneficiaries.
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§1.5 Assurances required.

(a) General. (1) Every contract for Federal financial assistance to carry out a program or activity to which this part *
applies, executed on or after January 3, 1965, and every application for such Federal financial assistance submitted or T er
January 3, 1965, shall, as a condition to its approval and the extension of any Federal financial assistance pursuant to



contract or application, contain or be accompanied by an assurance that the program or activity will be conducted and the
housing, accommodations, facilities, services, financial aid, or other benefits to be provided will be operated and administered in
compliance with all requirements imposed by or pursuant to this part 1. In the case of a contract or application where the
Federal financial assistance is to provide or is in the form of personal property or real property or interest therein or structures
thereon, the assurance shall obligate the recipient or, in the case of a subsequent transfer, the transferee, for the period during
which the property is used for a purpose for which the Federal financial assistance is extended or for another purpose involving
the provision of similar services or benefits, or for as long as the recipient retains ownership or possession of the property,
whichever is longer. In all other cases the assurance shall obligate the recipient for the period during which Federal financial
assistance is extended pursuant to the contract or application. The responsible Department official shall specify the form of the
foregoing assurance for such program or activity, and the extent to which like assurances will be required of subgrantees,
contractors and subcontractors, transferees, successors in interest, and other participants in the program or activity. Any such
assurance shall include provisions which give the United States a right to seek its judicial enforcement.

(2) In the case of real property, structures or improvements thereon, or interests therein, acquired through a program of
Federal financial assistance the instrument effecting any disposition by the recipient of such real property, structures or
improvements thereon, or interests therein, shall contain a covenant running with the land assuring nondiscrimination for the
period during which the real property is used for a purpose for which the Federal financial assistance is extended or for another
purpose involving the provision of similar services or benefits. In the case where Federal financial assistance is provided in the
form of a transfer of real property or interests therein from the Federal Government, the instrument effecting or recording the
transfer shall contain such a covenant.

(3) In program receiving Federal financial assistance in the form, or for the acquisition, of real property or an interest in real
property, to the extent that rights to space on, over, or under any such property are included as part of the program receiving
such assistance, the nondiscrimination requirements of this part 1 shall extend to any facility located wholly or in part in such
space.

(b) Preexisting contracts—funds not disbursed. In any case where a contract for Federal financial assistance, to carry out a
program or activity to which this part 1 applies, has been executed prior to January 3, 1965, and the funds have not been fully
disbursed by the Department, the responsible Department official shall, where necessary to effectuate the purposes of this part
1, require an assurance similar to that provided in paragraph (a) of this section as a condition to the disbursement of further
funds.

(c) Preexisting contracts—periodic payments. In any case where a contract for Federal financial assistance, to carry out a
program or activity to which this part 1 applies, has been executed prior to January 3, 1965, and provides for periodic payments
for the continuation of the program or activity, the recipient shall, in connection with the first application for such periodic
payments on or after January 3, 1965: (1) Submit a statement that the program or activity is being conducted in compliance with
all requirements imposed by or pursuant to this part 1 and (2) provide such methods of administration for the program or activity
as are found by the responsible Department official to give reasonable assurance that the recipient will comply with all
requirements imposed by or pursuant to this part 1.

(d) Assurances from institutions. (1) In the case of any application for Federal financial assistance to an institution of higher
education, the assurance required by this section shall extend to admission practices and to all other practices relating to the
treatment of students.

(2) The assurance required with respect to an institution of higher education, hospital, or any other institution, insofar as the
assurance relates to the institution's practices with respect to admission or other treatment of persons as students, patients, or
clients of the institution or to the opportunity to participate in the provision of services or other benefits to such persons, shall be
applicable to the entire institution unless the applicant establishes, to the satisfaction of the responsible Department official, that
the institution's practices in designated parts or programs of the institution will in no way affect its practices in the program of the
institution for which Federal financial assistance is sought, or the beneficiaries of or participants in such program. If in any such
case the assistance sought is for the construction of a facility or part of a facility, the assurance shall in any event extend to the
entire facility and to facilities operated in connection therewith.

(e) Elementary and secondary schools. The requirements of this section with respect to any elementary or secondary
school or school system shall be deemed to be satisfied if such school or school system (1) is subject to a final order of a court
of the United States for the desegregation of such school or school system, and provides an assurance that it will comply with
such order, including any future modification of such order, or (2) submits a plan for the desegregation of such school or school
system which the responsible official of the Department of Health and Human Services determines is adequate to accomplish
the purposes of the Act and this part 1 within the earliest practicable time, and provides reasonable assurance that it will carry
out such plan.

[38 FR 17949, July 5, 1973, as amended at 50 FR 9269, Mar. 7, 1985] T
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§1.6 Compliance information.

(a) Cooperation and assistance. The responsible Department official and each Department official who by law or delegation
has the principal responsibility within the Department for the administration of any law extending financial assistance subject to
this part 1 shall to the fullest extent practicable seek the cooperation of recipients in obtaining compliance with this part 1 and
shall provide assistance and guidance to recipients to help them comply voluntarily with this part 1.

(b) Compliance reports. Each recipient shall keep such records and submit to the responsible Department official or his
designee timely, complete, and accurate compliance reports at such times, and in such form and containing such information,
as the responsible Department official or his designee may determine to be necessary to enable him to ascertain whether the
recipient has complied or is complying with this part 1. In general, recipients should have available for the department racial and
ethnic data showing the extent to which members of minority groups are beneficiaries of federally assisted programs.

(c) Access to sources of information. Each recipient shall permit access by the responsible Department official or his
designee during normal business hours to such of its books, records, accounts, and other sources of information, and its
facilities as may be pertinent to ascertain compliance with this part 1. Where any information required of a recipient is in the
exclusive possession of any other agency, institution, or person and this agency, institution, or person shall fail or refuse to
furnish this information, the recipient shall so certify in its report and shall set forth what efforts it has made to obtain the
information.

(d) Information to beneficiaries and participants. Each recipient shall make available to participants, beneficiaries, and other
interested persons such information regarding the provisions of this part 1 and its applicability to the program or activity under
which the recipient receives Federal financial assistance, and make such information available to them in such manner, as the
responsible Department official finds necessary to apprise such persons of the protections against discrimination assured them
by the Act and this part 1.
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§1.7 Conduct of investigations.

(a) Periodic compliance reviews. The responsible Department official or his designee shall from time to time review the
practices of recipients to determine whether they are complying with this part 1.

(b) Complaints. Any person who believes himself or any specific class of persons to be subjected to discrimination
prohibited by this part 1 may by himself or by a representative file with the responsible Department official or his designee a
written complaint. A complaint must be filed not later than 180 days from the date of the alleged discrimination, unless the time
for filing is extended by the responsible Department official or his designee.

(c) Investigations. The responsible Department official or his designee shall make a prompt investigation whenever a
compliance review, report, complaint, or any other information indicates a possible failure to comply with this part 1. The
investigation should include, where appropriate, a review of the pertinent practices and policies of the recipient, the
circumstances under which the possible noncompliance with this part 1 occurred, and other factors relevant to a determination
as to whether the recipient has failed to comply with this part .

(d) Resolution of matters. (1) If an investigation pursuant to paragraph (c) of this section indicates a failure to comply with
this part 1, the responsible Department official or his designee will so inform the recipient and the matter will be resolved by
informal means whenever possible. If it has been determined that the matter cannot be resolved by informal means, action will
be taken as provided for in §1.8.

(2) If an investigation does not warrant action pursuant to paragraph (d)(1) of this section the responsible Department
official or his designee will so inform the recipient and the complainant, if any, in writing.

(e) Intimidatory or retaliatory acts prohibited. No recipient or other person shall intimidate, threaten, coerce, or discriminate
against any person for the purpose of interfering with any right or privilege secured by title VI of the Act or this part 1, or
because he has made a complaint, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing
under this part. The identity of complainants shall be kept confidential except to the extent necessary to carry out the purposes
of this part, including the conduct of any investigation, hearing, or judicial proceeding arising thereunder.
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§1.8 Procedure for effecting compliance.

(a) General. If there appears to be a failure or threatened failure to comply with this part 1, and if the noncomplianc T
threatened noncompliance cannot be corrected by informal means, compliance with this part 1 may be effected by the
suspension or termination of or refusal to grant or to continue Federal financial assistance, or by any other means authorized by



law. Such other means may include, but are not limited to: (1) A reference to the Department of Justice with a recommendation
that appropriate proceedings be brought to enforce any rights of the United States under any law of the United States (including
other titles of the Act), or any assurance or other contractual undertaking, and (2) any applicable proceeding under State or
local law.

(b) Noncompliance with §1.5. If an applicant fails or refuses to furnish an assurance required under §1.5 or otherwise fails
or refuses to comply with the requirement imposed by or pursuant to that section, Federal financial assistance may be refused
in accordance with the procedures of paragraph (c) of this section. The Department shall not be required to provide assistance
in such a case during the pendency of the administrative proceedings under such paragraph, except that the Department shall
continue assistance during the pendency of such proceedings where such assistance is due and payable pursuant to a contract
therefor approved prior to January 3, 1965.

(c) Termination of or refusal to grant or to continue Federal financial assistance. No order suspending, terminating, or
refusing to grant or continue Federal financial assistance shall become effective until (1) the responsible Department official has
advised the applicant or recipient of his failure to comply and has determined that compliance cannot be secured by voluntary
means, (2) there has been an express finding on the record, after opportunity for hearing, of a failure by the applicant or
recipient to comply with a requirement imposed by or pursuant to this part 1, (3) the action has been approved by the Secretary,
and (4) the expiration of 30 days after the Secretary has filed with the committees of the House and Senate having legislative
jurisdiction over the program or activity involved a full written report of the circumstances and the grounds for such action. Any
action to suspend or terminate or to refuse to grant or to continue Federal financial assistance shall be limited to the particular
political entity, or part thereof, or other recipient as to whom such a finding has been made and shall be limited in its effect to
the particular program, or part thereof, in which such noncompliance has been so found.

(d) Other means authorized by law. No action to effect compliance by any other means authorized by law shall be taken
until (1) the responsible Department official has determined that compliance cannot be secured by voluntary means, (2) the
recipient or other person has been notified of its failure to comply and of the action to be taken to effect compliance, and (3) the
expiration of at least 10 days from the mailing of such notice to the applicant or recipient. During this period of at least 10 days
additional efforts shall be made to persuade the applicant or recipient to comply with this part 1 and to take such corrective
action as may be appropriate.
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§1.9 Hearings.

(a) Opportunity for hearing. Whenever an opportunity for a hearing is required by §1.8(c), reasonable notice shall be given
by registered or certified mail, return receipt requested, to the affected applicant or recipient. This notice shall advise the
applicant or recipient of the action proposed to be taken, the specific provision under which the proposed action against it is to
be taken, and the matters of fact or law asserted as the basis for this action, and either:

(1) Fix a date not less than 20 days after the date of such notice within which the applicant or recipient may request of the
responsible Department official that the matter be scheduled for hearing, or (2) advise the applicant or recipient that the matter
in question has been set down for hearing at a stated time and place. The time and place so fixed shall be reasonable and shall
be subject to change for cause. The complainant, if any, shall be advised of the time and place of the hearing. An applicant or
recipient may waive a hearing and submit written information and argument for the record. The failure of an applicant or
recipient to request a hearing under this paragraph (a) or to appear at a hearing for which a date has been set shall be deemed
to be a waiver of the right to a hearing under section 602 of the Act and §1.8(c) and consent to the making of a decision on the
basis of such information as is available.

(b) Hearing procedures. Hearings shall be conducted in accordance with 24 CFR part 180.
[38 FR 17949, July 5, 1973, as amended at 61 FR 52217, Oct. 4, 1996]
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§1.10 Effect on other regulations; forms and instructions.

(a) Effect on other regulations. All regulations, orders, or like directions heretofore issued by any officer of the Department
which impose requirements designed to prohibit any discrimination against persons on the ground of race, color, or national
origin under any program or activity to which this part applies, and which authorize the suspension or termination of or refusal to
grant or to continue Federal financial assistance to any applicant or recipient for failure to comply with such requirements, are
hereby superseded to the extent that such discrimination is prohibited by this part, except that nothing in this part shall be
deemed to relieve any person of any obligation assumed or imposed under any such superseded regulation, order, inst— ~*~n,
or like direction prior to January 3, 1965. Nothing in this part, however, shall be deemed to supersede any of the followi T
(including future amendments thereof):



(1) Executive Orders 11246 and 11375 and regulations issued thereunder, or

(2) Executive Order 11063 and regulations issued thereunder, or any other order, regulations or instructions, insofar as
such order, regulations, or instructions, prohibit discrimination on the ground of race, color, or national origin in any program or
activity or situation to which this part is inapplicable, or prohibit discrimination on any other ground.

(b) Forms and instructions. The responsible Department official shall assure that forms and detailed instructions and
procedures for effectuating this part are issued and promptly made available to interested persons.

(c) Supervision and coordination. The Secretary may from time to time assign to officials of the Department, or to officials of
other departments or agencies of the Government with the consent of such department or agency, responsibilities in connection
with the effectuation of the purposes of title VI of the Act and this part (other than responsibility for final decision as provided in
§1.10), including the achievement of effective coordination and maximum uniformity within the Department and within the
Executive Branch of the Government in the application of title VI and this part to similar programs or activities and in similar
situations. Any action taken, determination made, or requirement imposed by an official of another department or agency acting
pursuant to an assignment of responsibility under this paragraph shall have the same effect as though such action had been
taken by the responsible official of this Department.

[38 FR 17949, July 5, 1973. Redesignated at 61 FR 52217, Oct. 4, 1996]
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Subpart A—General Provisions
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§6.1 Purpose.

The purpose of this part is to implement the provisions of section 109 of title | of the Housing and Community Development
Act of 1974 (Title 1) (42 U.S.C. 5309). Section 109 provides that no person in the United States shall, on the ground of race,
color, national origin, religion, or sex, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity funded in whole or in part with Federal financial assistance. Section 109 does not
directly prohibit discrimination on the bases of age or disability, and the regulations in this part 6 do not apply to age or disability
discrimination in Title | programs. Instead, section 109 directs that the prohibitions against discrimination on the basis of age
under the Age Discrimination Act of 1975 (42 U.S.C. 6101-6107) (Age Discrimination Act) and the prohibitions against
discrimination on the basis of disability under section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794) (Section 504) apply
to programs or activities funded in whole or in part with Federal financial assistance. Thus, the regulations of 24 CFR part 8,
which implement Section 504 for HUD programs, and the regulations of 24 CFR part 146, which implement the Age
Discrimination Act for HUD programs, apply to disability and age discrimination in Title | programs.

t Back to Top
§6.2 Applicability.

(a) This part applies to any program or activity funded in whole or in part with funds under title | of the Housing and
Community Development Act of 1974, including Community Development Block Grants—Entitiement, State and HUD-
Administered Small Cities, and Section 108 Loan Guarantees; Urban Development Action Grants; Economic Development
Initiative Grants; and Special Purpose Grants.


https://gov.ecfr.io/cgi-bin/text-idx?gp=&SID=bc8608bb4c44633f23d9db0d4a152a50&mc=true&tpl=/ecfrbrowse/Title24/24tab_02.tpl
https://gov.ecfr.io/cgi-bin/text-idx?gp=&SID=bc8608bb4c44633f23d9db0d4a152a50&mc=true&tpl=/ecfrbrowse/Title24/24subtitleA.tpl

(b) The provisions of this part and sections 104(b)(2) and 109 of Title | that relate to discrimination on the basis of race shall
not apply to the provision of Federal financial assistance by grantees under this title to the Hawaiian Homelands (42 U.S.C.
5309).

(c) The provisions of this part and sections 104(b)(2) and 109 of Title | that relate to discrimination on the basis of race and
national origin shall not apply to the provision of Federal financial assistance to grant recipients under the Native American
Housing Assistance and Self-Determination Act (25 U.S.C. 4101). See also, 24 CFR 1003.601(a).
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§6.3 Definitions.

The terms Department, HUD, and Secretary are defined in 24 CFR part 5. Other terms used in this part 6 are defined as
follows:

Act means the Housing and Community Development Act of 1974, as amended (42 U.S.C. 5301-5320).
Assistant Secretary means the Assistant Secretary for Fair Housing and Equal Opportunity.

Award Official means the HUD official who has been delegated the Secretary's authority to implement a Title | funded
program and to make grants under that program.

Complete complaint means a written statement that contains the complainant's name and address, identifies the Recipient
against which the complaint is made, and describes the Recipient's alleged discriminatory action in sufficient detail to inform
HUD of the nature and date of the alleged violation of section 109. It shall be signed by the complainant or by someone
authorized to do so on his or her behalf. Complaints filed on behalf of classes or third parties shall describe or identify (by
name, if possible) the alleged victims of discrimination.

Federal financial assistance means: (1) Any assistance made available under title | of the Housing and Community
Development Act of 1974, as amended, and includes income generated from such assistance, and any grant, loan, contract, or
any other arrangement, in the form of:

(i) Funds;

(ii) Services of Federal personnel; or

(iii) Real or personal property or any interest in or use of such property, including:

(A) Transfers or leases of the property for less than fair market value or for reduced consideration; and

(B) Proceeds from a subsequent transfer or lease of the property if the Federal share of its fair market value is not returned
to the Federal Government.

(2) Any assistance in the form of proceeds from loans guaranteed under section 108 of the Act, but does not include
assistance made available through direct Federal procurement contracts or any other contract of insurance or guaranty.

Program or activity (funded in whole or in part) means all of the operations of—
(1)() A department, agency, special purpose district, or other instrumentality of a State or local government; or

(i) The entity of a State or local government that distributes Federal financial assistance, and each department or agency
(and each State or local government entity) to which the assistance is extended, in the case of assistance to a State or local
government;

(2)(i) A college, university, or other post-secondary institution, or a public system of higher education; or

(i) A local educational agency (as defined in section 198(a)(10) of the Elementary and Secondary Education Act of 1965),
system of vocational education or other school system;

(3)(i) An entire corporation, partnership, or other private organization, or an entire sole proprietorship—
(A) If assistance is extended to the corporation, partnership, private organization, or sole proprietorship as a whole; or

(B) Which is principally engaged in the business of providing education, health care, housing, social services, or parks and
recreation; or



(i) The entire plant or other comparable, geographically separate facility to which Federal financial assistance is extended,
in the case of any other corporation, partnership, private organization, or sole proprietorship; or

(4) Any other entity that is described in paragraphs (1), (2), or (3) of this definition, any part of which is extended Federal
financial assistance.

Recipient means any State, political subdivision of any State, or instrumentality of any State or political subdivision; any
public or private agency, institution, organization, or other entity; or any individual, in any State, to whom Federal financial
assistance is extended, directly or through another Recipient, for any program or activity, or who otherwise participates in
carrying out such program or activity, including any successor, assign, or transferee thereof. Recipient does not include any
ultimate beneficiary under any program or activity.

Responsible Official means the Assistant Secretary for Fair Housing and Equal Opportunity or his or her designee.
Section 109 means section 109 of the Housing and Community Development Act of 1974, as amended.
Title | means title | of the Housing and Community Development Act of 1974 (42 U.S.C. 5301-5321).
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§6.4 Discrimination prohibited.

(a) Section 109 requires that no person in the United States shall be excluded from participation in, be denied the benefits
of, or be subjected to discrimination under any program or activity funded in whole or in part with Federal financial assistance,
on the grounds of race, color, national origin, religion, or sex.

(1) A Recipient under any program or activity to which this part applies may not, directly or through contractual, licensing,
or other arrangements, take any of the following actions on the grounds of race, color, national origin, religion, or sex:

(i) Deny any individual any facilities, services, financial aid, or other benefits provided under the program or activity;

(i) Provide any facilities, services, financial aid, or other benefits that are different, or are provided in a different form, from
that provided to others under the program or activity;

(iii) Subject an individual to segregated or separate treatment in any facility, or in any matter of process related to the
receipt of any service or benefit under the program or activity;

(iv) Restrict an individual's access to, or enjoyment of, any advantage or privilege enjoyed by others in connection with
facilities, services, financial aid or other benefits under the program or activity;

(v) Treat an individual differently from others in determining whether the individual satisfies any admission, enroliment,
eligibility, membership, or other requirements or conditions that the individual must meet in order to be provided any facilities,
services, or other benefit provided under the program or activity;

(vi) Deny an individual an opportunity to participate in a program or activity as an employee;

(vii) Aid or otherwise perpetuate discrimination against an individual by providing Federal financial assistance to an agency,
organization, or person that discriminates in providing any housing, aid, benefit, or service;

(viii) Otherwise limit an individual in the enjoyment of any right, privilege, advantage, or opportunity enjoyed by other
individuals receiving the housing, aid, benefit, or service;

(ix) Use criteria or methods of administration that have the effect of subjecting persons to discrimination or have the effect
of defeating or substantially impairing accomplishment of the objectives of the program or activity with respect to persons of a
particular race, color, national origin, religion, or sex; or

(x) Deny a person the opportunity to participate as a member of planning or advisory boards.

(2) In determining the site or location of housing, accommodations, or facilities, a Recipient may not make selections that
have the effect of excluding persons from, denying them the benefits of, or subjecting them to discrimination on the ground of
race, color, national origin, religion, or sex. The Recipient may not make selections that have the purpose or effect of defeating
or substantially impairing the accomplishment of the objectives of section 109 and of this part 6.

(3)(i) In administering a program or activity in which the Recipient has discriminated on the grounds of race, color, national
origin, religion or sex, the Recipient must take any necessary steps to overcome the effects of prior discrimination.



(i) In the absence of discrimination, a Recipient, in administering a program or activity, may take any steps necessary to
overcome the effects of conditions that resulted in limiting participation by persons of a particular race, color, national origin,
religion, or sex.

(iii) After a finding of noncompliance, or after a Recipient has reasonable cause to believe that discrimination has occurred,
a Recipient shall not be prohibited by this section from taking any action eligible under subpart C of 24 CFR part 570 to
ameliorate an imbalance in benefits, services or facilities provided to any geographic area or specific group of persons within its
jurisdiction, where the purpose of such action is to remedy discriminatory practices or usage.

(iv)(A) Notwithstanding anything to the contrary in this part, nothing contained in this section shall be construed to prohibit
any Recipient from maintaining or constructing separate living facilities or restroom facilities for the different sexes in order to
protect personal privacy or modesty concerns. Furthermore, selectivity on the basis of sex is not prohibited when institutional or
custodial services can, in the interest of personal privacy or modesty, only be performed by a member of the same sex as those
receiving the services.

(B) Section 109 of the Act does not directly prohibit discrimination on the basis of age or disability, but directs that the
prohibitions against discrimination on the basis of age under the Age Discrimination Act and the prohibitions against
discrimination on the basis of disability under Section 504 apply to Title | programs and activities. Accordingly, for programs or
activities receiving Federal financial assistance, the regulations in this part 6 apply to discrimination on the bases of race, color,
national origin, religion, or sex; the regulations at 24 CFR part 8 apply to discrimination on the basis of disability; and the
regulations at 24 CFR part 146 apply to discrimination on the basis of age.

(b) [Reserved]
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§6.5 Discrimination prohibited—employment.

(a) General. A Recipient may not, under any program or activity funded in whole or in part with Federal financial
assistance, directly or through contractual agents or other arrangements including contracts and consultants, subject a person
to discrimination in the terms and conditions of employment. Terms and conditions of employment include advertising,
interviewing, selection, promotion, demotion, transfer, recruitment and advertising, layoff or termination, pay or other
compensation, including benefits, and selection for training.

(b) Determination of compliance status. The Assistant Secretary will follow the procedures set forth in this part and 29 CFR
part 1691 and look to the substantive guidelines and policy of the Equal Employment Opportunity Commission when reviewing
employment practices under Section 109.
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§6.6 Records to be maintained.
(a) General. Recipients shall maintain records and data as required by 24 CFR 91.105, 91.115, 570.490, and 570.506.

(b) Employment. Recipients shall maintain records and data as required by the Equal Employment Opportunity
Commission at 29 CFR part 1600.

(c) Recipients shall make available such records and any supporting documentation upon request of the Responsible
Official.

(Approved by the Office of Management and Budget under control numbers 2506-0117 and 2506-0077)
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Subpart B—Enforcement
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§6.10 Compliance information.

(a) Cooperation and assistance. The Responsible Official and the Award Official will provide assistance and guidance to
Recipients to help them comply voluntarily with this part.

(b) Access to data and other sources of information. Each Recipient shall permit access by authorized representatives of
HUD to its facilities, books, records, accounts, minutes and audio tapes of meetings, personnel, computer disks and tapes, and
other sources of information as may be pertinent to a determination of whether the Recipient is complying with this part. Where



information required of a Recipient is in the exclusive possession of any other agency, institution, or person, and that agency,
institution, or person fails or refuses to furnish this information, the Recipient shall so certify in any requested report and shall
set forth what efforts it has made to obtain the information. Failure or refusal to furnish pertinent information (whether
maintained by the Recipient or some other agency, institution, or person) without a credible reason for the failure or refusal will
be considered to be noncompliance under this part.

(c) Compliance data. Each Recipient shall keep records and submit to the Responsible Official, timely, complete, and
accurate data at such times and in such form as the Responsible Official may determine to be necessary to ascertain whether
the Recipient has complied or is complying with this part.

(d) Notification to employees, beneficiaries, and participants. Each Recipient shall make available to employees,
participants, beneficiaries, and other interested persons information regarding the provisions of this part and its applicability to
the program or activity under which the Recipient receives Federal financial assistance and make such information available to
them in such manner as the Responsible Official finds necessary to apprise such persons of the protections against
discrimination assured them by Section 109 and this part.
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§6.11 Conduct of investigations.

(a) Filing a complaint—(1) Who may file. Any person who believes that he or she has been subjected to discrimination
prohibited by this part may file, or may have an authorized representative file on his or her behalf, a complaint with the
Responsible Official. Any person who believes that any specific class of persons has been subjected to discrimination
prohibited by this part and who is a member of that class or who is the authorized representative of a member of that class may
file a complaint with the Responsible Official.

(2) Confidentiality. Generally, the Responsible Official shall hold in confidence the identity of any person submitting a
complaint, unless the person submits written authorization otherwise. However, an exception to maintaining confidentiality of
the identity of the person may be required to carry out the purposes of this part, including the conduct of any investigation,
hearing, or proceeding under this part.

(3) When to file. Complaints shall be filed within 180 days of the alleged act of discrimination, unless the Responsible
Official waives this time limit for good cause. For purposes of determining when a complaint is filed under this part, a complaint
mailed to the Responsible Official via the U.S. Postal Service will be deemed filed on the date it is postmarked. A complaint
delivered to the Responsible Official in any other manner will be deemed filed on the date it is received by the Responsible
Official.

(4) Where to file complaints. Complaints must be in writing, signed, addressed to the Responsible Official, and filed with
(mailed to or otherwise delivered to) the Office of Fair Housing and Equal Opportunity at any HUD Office.

(5) Content of complaints. Each complaint should contain the complainant's name, address, and phone number; a
description or name, if available, of the Recipient alleged to have violated this part; an address where the violation occurred;
and a description of the Recipient's alleged discriminatory action in sufficient detail to inform the Responsible Official of the
nature and date of the alleged violation of this part.

(6) Amendments to complaints. Amendments to complaints, such as clarification and amplification of allegations in a
complaint or the addition of other Recipients, may be made by the complainant or the complainant's authorized representative
at any time while the complaint is being considered, and any amendment shall be deemed to be made as of the original filing
date.

(7) Notification. To the extent practicable, the Responsible Official will notify the complainant and the Recipient of the
Responsible Official's receipt of a complaint within 10 calendar days of receipt of a complete complaint. If the Responsible
Official receives a complaint that is not complete, the Responsible Official will notify the complainant and specify the additional
information that is needed to make the complaint complete. If the complainant fails to complete the complaint, the Responsible
Official will close the complaint without prejudice and notify the complainant. When a complete complaint has been received,
the Responsible Official, or his or her designee, will assess the complaint for acceptance, rejection, or referral to an appropriate
Federal agency within 20 calendar days.

(8) Resolution of complaints. After the acceptance of a complete complaint, the Responsible Official will investigate the
complaint, attempt informal resolution, and, if resolution is not achieved, the Responsible Official will notify the Recipient and
complainant, to the extent practicable within 180 days of the receipt of the complete complaint, of the results of the investigation
in a letter of findings sent by certified mail, return receipt requested, containing the following:

(i) Findings of fact and a finding of compliance or noncompliance;



(i) A description of an appropriate remedy for each violation believed to exist; and

(ii) A notice of the right of the Recipient and the complainant to request a review of the letter of findings by the Responsible
Official. A copy of the final investigative report will be made available upon request.

(b) Compliance reviews—(1) Periodic compliance reviews. The Responsible Official may periodically review the practices
of Recipients to determine whether they are complying with this part and may conduct on-site reviews. The Responsible Official
will initiate an on-site review by sending to the Recipient a letter advising the Recipient of the practices to be reviewed; the
programs affected by the review; and the opportunity, at any time before a final determination, to submit information that
explains, validates, or otherwise addresses the practices under review. In addition, the Award Official will include, in normal
program compliance reviews and monitoring procedures, appropriate actions to review and monitor compliance with general or
specific program requirements designed to implement the requirements of this part.

(2) Time period of the review. (i) For the Entitlement program, compliance reviews will cover the three years before the date
of the review.

(i) For the Urban Development Action Grant (UDAG) program, the compliance review is applicable only to UDAG loan
repayments or other payments or revenues classified as program income. UDAG repayments or other payments or revenues
classified as miscellaneous revenue are not subject to compliance review under this part. (See 24 CFR 570.500(a).) The
compliance review will cover the time period that program income is being repaid.

(iii) For the State and HUD-Administered Small Cities programs, the compliance review will cover the four years before the
date of the review.

(iv) For all other programs, the time period covered by the review will be four years before the date of the review.

(v) On a case-by-case basis, at the discretion of the Responsible Official, the above time frames for review can be
expanded where facts or allegations warrant further investigation.

(3) Early compliance resolution. On the last day of the on-site visit, after the compliance review, the Recipient will be given
an opportunity to supplement the record. Additionally, a prefinding conference may be held and a summary of the proposed
findings may be presented to the Recipient. In those instances where the issue(s) cannot be resolved at a prefinding
conference or with the supplemental information, a meeting will be scheduled to attempt a voluntary settlement.

(4) Notification of findings. (i) The Assistant Secretary will notify the Recipient of Federal financial assistance of the results
of the compliance review in a letter of findings sent by certified mail, return receipt requested.

(ii) Letter of findings. The letter of findings will include the findings of fact and the conclusions of law; a description of a
remedy for each violation found; and a notice that a copy of HUD's final report concerning its compliance review will be made
available, upon request, to the Recipient.

(c) Right to a review of the letter of findings. (1) Within 30 days of receipt of the letter of findings, any party may request
that a review be made of the letter of findings, by mailing or delivering to the Responsible Official, Room 5100, Office of Fair
Housing and Equal Opportunity, HUD, Washington, DC 20410, a written statement of the reasons why the letter of findings
should be modified.

(2) The Responsible Official will send by certified mail, return receipt requested, a copy of the request for review to all
parties. Parties other than the party requesting review and HUD shall have 20 days from receipt to respond to the request for
review.

(3) The Responsible Official will either sustain or modify the letter of findings or require that further investigation be
conducted, within 60 days of the request for review. The Responsible Official's decision shall constitute the formal determination
of compliance or noncompliance.

(4) If no party requests that the letter of findings be reviewed, the Responsible Official, within 14 calendar days of the
expiration of the time period in paragraph (a)(9)(i) of this section, will send a formal written determination of compliance or
noncompliance to all parties.

(d) Voluntary compliance time limits. The Recipient will have 10 calendar days from receipt of the letter of findings of
noncompliance, or such other reasonable time as specified in the letter, within which to agree, in writing, to come into voluntary
compliance or to contact the Responsible Official for settlement discussions. If the Recipient fails to meet this deadline, HUD
will proceed in accordance with §§6.12 and 6.13.

(e) Informal resolution/voluntary compliance—(1) General. It is the policy of HUD to encourage the informal resolution of
matters. A complaint or a compliance review may be resolved by informal means at any time. If a letter of findings is issued,



and the letter makes a finding of nhoncompliance, the Responsible Official will attempt to resolve the matter through a voluntary
compliance agreement.

(2) Objectives of informal resolution/voluntary compliance. In attempting informal resolution, the Responsible Official will
attempt to achieve a just resolution of the matter and to obtain assurances, where appropriate, that the Recipient will
satisfactorily remedy any violations of the rights of any complainant, and will take such action as will assure the elimination of
any violation of this part or the prevention of the occurrence of such violation in the future. If a finding of noncompliance has
been made, the terms of such an informal resolution shall be reduced to a written voluntary compliance agreement, signed by
the Recipient and the Responsible Official, and be made part of the file. Such voluntary compliance agreements shall seek to
protect the interests of the complainant (if any), other persons similarly situated, and the public.

(3) Right to file a private civil action. At any time in the process, the complainant has the right to file a private civil action. If
the complainant does so, the Responsible Official has the discretion to administratively close the investigation or continue the
investigation, if he or she decides that it is in the best interests of the Department to do so. If the Responsible Official makes a
finding of noncompliance and an agreement to voluntarily comply is not obtained from the Recipient, the procedures at §§6.12
and 6.13 for effecting compliance shall be followed.

(f) Intimidatory or retaliatory acts prohibited. No Recipient or other person shall intimidate, threaten, coerce, or discriminate
against any person for the purpose of interfering with any right or privilege secured by this part, or because he or she has made
a complaint, testified, assisted, or participated in any manner in an investigation, compliance review, proceeding, or hearing
under this part.
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§6.12 Procedure for effecting compliance.

(a) Whenever the Assistant Secretary determines that a Recipient of Federal financial assistance has failed to comply with
Section 109(a) or this part and voluntary compliance efforts have failed, the Secretary will notify the Governor of the State or the
Chief Executive Officer of the unit of general local government of the findings of noncompliance and will request that the
Governor or the Chief Executive Officer secure compliance. If within a reasonable period of time, not to exceed 60 days, the
Governor or the Chief Executive Officer fails or refuses to secure compliance, the Secretary will;

(1) Refer the matter to the Attorney General with a recommendation that an appropriate civil action be instituted;
(2) Exercise the powers and functions provided by Title VI;

(3) Terminate or reduce payments under Title |, or limit the availability of payments under Title | to programs or activities not
affected by the failure to comply; or

(4) Take such other actions as may be provided by law, including, but not limited to, the initiation of proceedings under 2
CFR part 2424 or any applicable proceeding under State or local law.

(b) Termination, reduction, or limitation of the availability of Title | payments. No order terminating, reducing, or limiting the
availability of Title | payments under this part shall become effective until:

(1) The Secretary has notified the Governor of the State or the Chief Executive Officer of the unit of general local
government of the Recipient's failure to comply in accordance with paragraph (a) of this section and of the termination,
reduction or limitation of the availability of Title | payments to be taken;

(2) The Secretary has determined that compliance cannot be secured by voluntary means;
(3) The Recipient has been extended an opportunity for a hearing in accordance with §6.13(a); and

(4) A final agency notice or decision has been rendered in accordance with paragraph (c) of this section or 24 CFR part
180.

(c) If a Recipient does not respond to the notice of opportunity for a hearing or does not elect to proceed with a hearing
within 20 days of the issuance of the Secretary's actions listed in paragraphs (b)(1), (2) and (3) of this section, then the
Secretary's approval of the termination, reduction or limitation of the availability of Title | payments is considered a final agency
notice and the Recipient may seek judicial review in accordance with section 111(c) of the Act.

[64 FR 3797, Jan. 25, 1999, as amended at 72 FR 73491, Dec. 27, 2007]
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§6.13 Hearings and appeals.



(a) When a Recipient requests an opportunity for a hearing, in accordance with §6.12(b)(3), the General Counsel will follow
the notification procedures set forth in 24 CFR 180.415. The hearing, and any petition for review, will be conducted in
accordance with the procedures set forth in 24 CFR part 180.

(b) After a hearing is held and a final agency decision is rendered under 24 CFR part 180, the Recipient may seek judicial
review in accordance with section 111(c) of the Act.
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Subpart A—General Provisions
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§8.1 Purpose.

(a) The purpose of this part is to effectuate section 504 of the Rehabilitation Act of 1973, as amended (29 U.S.C 794), to
the end that no otherwise qualified individual with handicaps in the United States shall, solely by reason of his or her handicap,
be excluded from the participation in, be denied the benefits of, or be subjected to discrimination under any program or activity
receiving Federal financial assistance from the Department of Housing and Urban Development. This part also implements
section 109 of the Housing and Community Development Act of 1974, as amended (42 U.S.C. 5309). This part does not
effectuate section 504 as it applies to any program or activity conducted by the Department. Compliance with this part does not
assure compliance with requirements for accessibility by physically-handicapped persons imposed under the Architectural
Barriers Act of 1968 (42 U.S.C. 4151-4157; 24 CFR part 40).

(b) The policies and standards for compliance established by this part are established in contemplation of, and with a view
to enforcement through, the Department's administration of programs or activities receiving Federal financial assistance and the
administrative procedures described in subpart D (including, without limitation, judicial enforcement under §8.57(a)).

[53 FR 20233, June 2, 1988, as amended at 83 FR 26361, June 7, 2018]
t Back to Top
§8.2 Applicability.

This part applies to all applicants for, and recipients of, HUD assistance in the operation of programs or activities receiving
such assistance.

[53 FR 20233, June 2, 1988, as amended at 83 FR 26361, June 7, 2018]
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§8.3 Definitions.
As used in this part:

Accessible, when used with respect to the design, construction, or alteration of a facility or a portion of a facility other than
an individual dwelling unit, means that the facility or portion of the facility when designed, constructed or altered, can be
approached, entered, and used by individuals with physical handicaps. The phrase accessible to and usable by is synonomous
with accessible.

Accessible, when used with respect to the design, construction, or alteration of an individual dwelling unit, means that the
unit is located on an accessible route and when designed, constructed, altered or adapted can be approached, entered, and
used by individuals with physical handicaps. A unit that is on an accessible route and is adaptable and otherwise in compliance
with the standards set forth in §8.32 is accessible within the meaning of this paragraph. When a unit in an existing facility which
is being made accessible as a result of alterations is intended for use by a specific qualified individual with handicaps (e.g., a
current occupant of such unit or of another unit under the control of the same recipient, or an applicant on a waiting list), the unit
will be deemed accessible if it meets the requirements of applicable standards that address the particular disability or
impairment of such person.

Accessible route means a continuous unobstructed path connecting accessible elements and spaces in a building or facility
that complies with the space and reach requirements of applicable standards prescribed by §8.32. An accessible route that
serves only accessible units occupied by persons with hearing or vision impairments need not comply with those requirements
intended to effect accessibility for persons with mobility impairments.

Adaptability means the ability of certain elements of a dwelling unit, such as kitchen counters, sinks, and grab bars, to be
added to, raised, lowered, or otherwise altered, to accommodate the needs of persons with or without handicaps, or to
accommodate the needs of persons with different types or degrees of disability. For example, in a unit adaptable for a hearing-
impaired person, the wiring for visible emergency alarms may be installed but the alarms need not be installed until such time
as the unit is made ready for occupancy by a hearing-impaired person.

Alteration means any change in a facility or its permanent fixtures or equipment. It includes, but is not limited to,
remodeling, renovation, rehabilitation, reconstruction, changes or rearrangements in structural parts and extraordinary repairs.
It does not include normal maintenance or repairs, reroofing, interior decoration, or changes to mechanical systems.



Applicant for assistance means one who submits an application, request, plan, or statement required to be approved by a
Department official or by a primary recipient as a condition of eligibility for Federal financial assistance. An application means
such a request, plan or statement.

Auxiliary aids means services or devices that enable persons with impaired sensory, manual, or speaking skills to have an
equal opportunity to participate in, and enjoy the benefits of, programs or activities receiving Federal financial assistance. For
example, auxiliary aids for persons with impaired vision may include readers, Brailled materials, audio recordings, and other
similar services and devices. Auxiliary aids for persons with impaired hearing may include telephone handset amplifiers,
telephones compatible with hearing aids, telecommunication devices for deaf persons (TDD's), interpreters, notetakers, written
materials, and other similar services and devices.

Department or HUD means the Department of Housing and Urban Development.

Facility means all or any portion of buildings, structures, equipment, roads, walks, parking lots, rolling stock or other real or
personal property or interest in the property.

Federal financial assistance means any assistance provided or otherwise made available by the Department through any
grant, loan, contract or any other arrangement, in the form of:

(a) Funds;

(b) Services of Federal personnel; or

(c) Real or personal property or any interest in or use of such property, including:

(1) Transfers or leases of the property for less than fair market value or for reduced consideration; and

(2) Proceeds from a subsequent transfer or lease of the property if the Federal share of its fair market value is not returned
to the Federal Government.

Federal financial assistance includes community development funds in the form of proceeds from loans guaranteed under
section 108 of the Housing and Community Development Act of 1974, as amended, but does not include assistance made
available through direct Federal procurement contracts or payments made under these contracts or any other contract of
insurance or guaranty.

Handicap means any condition or characteristic that renders a person an individual with handicaps.

Historic preservation programs or activities means programs or activities receiving Federal financial assistance that have
preservation of historic properties as a primary purpose.

Historic properties means those properties that are listed or are eligible for listing in the National Register of Historic
Places, or such properties designated as historic under a statute of the appropriate State or local government body.

Individual with handicaps means any person who has a physical or mental impairment that substantially limits one or more
maijor life activities; has a record of such an impairment; or is regarded as having such an impairment. For purposes of
employment, this term does not include: Any individual who is an alcoholic or drug abuser whose current use of alcohol or
drugs prevents the individual from performing the duties of the job in question, or whose employment, by reason of current
alcohol or drug abuse, would constitute a direct threat to property or the safety of others; or any individual who has a currently
contagious disease or infection and who, by reason of such disease or infection, would constitute a direct threat to the health or
safety of other individuals or who, by reason of the currently contagious disease or infection, is unable to perform the duties of
the job. For purposes of other programs and activities, the term does not include any individual who is an alcoholic or drug
abuser whose current use of alcohol or drugs prevents the individual from participating in the program or activity in question, or
whose participation, by reason of such current alcohol or drug abuse, would constitute a direct threat to property or the safety of
others. As used in this definition, the phrase:

(a) Physical or mental impairment includes:

(1) Any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the
following body systems: Neurological; musculoskeletal; special sense organs; respiratory, including speech organs;
cardiovascular; reproductive; digestive; genito-urinary; hemic and lymphatic; skin; and endocrine; or

(2) Any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or mental illness,
and specific learning disabilities. The term physical or mental impairment includes, but is not limited to, such diseases and
conditions as orthopedic, visual, speech and hearing impairments, cerebral palsy, autism, epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabetes, mental retardation, emotional illness, drug addiction and alcoholism.



(b) Major life activities means functions such as caring for one's self, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning and working.

(c) Has a record of such an impairment means has a history of, or has been misclassified as having, a mental or physical
impairment that substantially limits one or more major life activities.

(d) Is regarded as having an impairment means:

(1) Has a physical or mental impairment that does not substantially limit one or more major life activities but that is treated
by a recipient as constituting such a limitation;

(2) Has a physical or mental impairment that substantially limits one or more major life activities only as a result of the
attitudes of others toward such impairment; or

(3) Has none of the impairments defined in paragraph (a) of this section but is treated by a recipient as having such an
impairment.

Multifamily housing project means a project containing five or more dwelling units.

Primary recipient means a person, group, organization, State or local unit of government that is authorized or required to
extend Federal financial assistance to another recipient for the purpose of carrying out a program or activity.

Program or activity means all of the operations of:
(a)(1) A department, agency, special purpose district, or other instrumentality of a State or of a local government; or

(2) The entity of such State or local government that distributes such assistance and each such department or agency (and
each other State or local government entity) to which the assistance is extended, in the case of assistance to a State or local
government;

(b)(1) A college, university, or other post-secondary institution, or a public system of higher education; or

(2) A local educational agency (as defined in section 198(a)(10) of the Elementary and Secondary Education Act of 1965),
system of vocational education, or other school system;

(c)(1) An entire corporation, partnership, or other private organization, or an entire sole proprietorship—
(i) If assistance is extended to such corporation, partnership, private organization, or sole proprietorship as a whole; or

(i) Which is principally engaged in the business of providing education, health care, housing, social services, or parks and
recreation; or

(2) The entire plant or other comparable, geographically separate facility to which Federal financial assistance is extended,
in the case of any other corporation, partnership, private organization, or sole proprietorship; or

(d) Any other entity which is established by two or more of the entities described in paragraphs (a), (b), or (c) of this
section;

any part of which is extended Federal financial assistance.

Project means the whole of one or more residential structures and appurtenant structures, equipment, roads, walks, and
parking lots which are covered by a single contract for Federal financial assistance or application for assistance, or are treated
as a whole for processing purposes, whether or not located on a common site.

Qualified individual with handicaps means:

(a) With respect to employment, an individual with handicaps who, with reasonable accommodation, can perform the
essential functions of the job in question; and

(b) With respect to any non-employment program or activity which requires a person to perform services or to achieve a
level of accomplishment, an individual with handicaps who meets the essential eligibility requirements and who can achieve the
purpose of the program or activity without modifications in the program or activity that the recipient can demonstrate would
result in a fundamental alteration in its nature; or

(c) With respect to any other non-employment program or activity, an individual with handicaps who meets the essential
eligibility requirements for participation in, or receipt of benefits from, that program or activity. Essential eligibility requirements



include stated eligibility requirements such as income as well as other explicit or implicit requirements inherent in the nature of
the program or activity, such as requirements that an occupant of multifamily housing be capable of meeting the recipient's
selection criteria and be capable of complying with all obligations of occupancy with or without supportive services provided by
persons other than the recipient. For example, a chronically mentally ill person whose particular condition poses a significant
risk of substantial interference with the safety or enjoyment of others or with his or her own health or safety in the absence of
necessary supportive services may be qualified for occupancy in a project where such supportive services are provided by the
recipient as part of the assisted program. The person may not be qualified for a project lacking such services.

Recipient means any State or its political subdivision, any instrumentality of a State or its political subdivision, any public or
private agency, institution, organization, or other entity, or any person to which Federal financial assistance is extended for any
program or activity directly or through another recipient, including any successor, assignee, or transferee of a recipient, but
excluding the ultimate beneficiary of the assistance. An entity or person receiving housing assistance payments from a recipient
on behalf of eligible families under a housing assistance payments program or a voucher program is not a recipient or
subrecipient merely by virtue of receipt of such payments.

Replacement cost of the completed facility means the current cost of construction and equipment for a newly constructed
housing facility of the size and type being altered. Construction and equipment costs do not include the cost of land, demolition,
site improvements, non-dwelling facilities and administrative costs for project development activities.

Secretary means the Secretary of Housing and Urban Development.

Section 504 means section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. 794, as it applies to programs or
activities receiving Federal financial assistance.

Substantial impairment means a significant loss of the integrity of finished materials, design quality, or special character
resulting from a permanent alteration.

[63 FR 20233, June 2, 1988; 54 FR 8188, Feb. 27, 1989]
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§8.4 Discrimination prohibited.

(a) No qualified individual with handicaps shall, solely on the basis of handicap, be excluded from participation in, be
denied the benefits of, or otherwise be subjected to discrimination under any program or activity that receives Federal financial
assistance from the Department.

(b)(1) A recipient, in providing any housing, aid, benefit, or service in a program or activity that receives Federal financial
assistance from the Department may not, directly or through contractual, licensing, or other arrangements, solely on the basis
of handicap:

(i) Deny a qualified individual with handicaps the opportunity to participate in, or benefit from, the housing, aid, benefit, or
service;

(i) Afford a qualified individual with handicaps an opportunity to participate in, or benefit from, the housing, aid, benefit, or
service that is not equal to that afforded to others;

(iii) Provide a qualified individual with handicaps with any housing, aid, benefit, or service that is not as effective in affording
the individual an equal opportunity to obtain the same result, to gain the same benefit, or to reach the same level of
achievement as that provided to others;

(iv) Provide different or separate housing, aid, benefits, or services to individuals with handicaps or to any class of
individuals with handicaps from that provided to others unless such action is necessary to provide qualified individuals with
handicaps with housing, aid, benefits, or services that are as effective as those provided to others.

(v) Aid or perpetuate discrimination against a qualified individual with handicaps by providing significant assistance to an
agency, organization, or person that discriminates on the basis of handicap in providing any housing, aid, benefit, or service to
beneficiaries in the recipient's federally assisted program or activity;

(vi) Deny a qualified individual with handicaps the opportunity to participate as a member of planning or advisory boards;

(vii) Deny a dwelling to an otherwise qualified buyer or renter because of a handicap of that buyer or renter or a person
residing in or intending and eligible to reside in that dwelling after it is sold, rented or made available; or

(viii) Otherwise limit a qualified individual with handicaps in the enjoyment of any right, privilege, advantage, or opportunity
enjoyed by other qualified individuals receiving the housing, aid, benefit, or service.



(2) For purposes of this part, housing, aids, benefits, and services, to be equally effective, are not required to produce the
identical result or level of achievement for individuals with handicaps and non-handicapped persons, but must afford individuals
with handicaps equal opportunity to obtain the same result, to gain the same benefit, or to reach the same level of achievement.

(3) A recipient may not deny a qualified individual with handicaps the opportunity to participate in any federally assisted
program or activity that is not separate or different despite the existence of permissibly separate or different programs or
activities.

(4) In any program or activity receiving Federal financial assistance from the Department, a recipient may not, directly or
through contractual or other arrangements, utilize criteria or methods of administration the purpose or effect of which would:

(i) Subject qualified individuals with handicaps to discrimination solely on the basis of handicap;

(i) Defeat or substantially impair the accomplishment of the objectives of the recipient's federally assisted program or
activity for qualified individuals with a particular handicap involved in the program or activity, unless the recipient can
demonstrate that the criteria or methods of administration are manifestly related to the accomplishment of an objective of a
program or activity; or

(iii) Perpetuate the discrimination of another recipient if both recipients are subject to common administrative control or are
agencies of the same State.

(5) In determining the site or location of a federally assisted facility, an applicant for assistance or a recipient may not make
selections the purpose or effect of which would:

(i) Exclude qualified individuals with handicaps from, deny them the benefits of, or otherwise subject them to discrimination
under, any program or activity that receives Federal financial assistance from the Department, or

(i) Defeat or substantially impair the accomplishment of the objectives of the program or activity with respect to qualified
individuals with handicaps.

(6) As used in this section, the housing, aid, benefit, or service provided under a program or activity receiving Federal
financial assistance includes any housing, aid, benefit, or service provided in or through a facility that has been constructed,
altered, leased or rented, or otherwise acquired, in whole or in part, with Federal financial assistance.

(c)(1) Non-handicapped persons may be excluded from the benefits of a program if the program is limited by Federal
statute or executive order to individuals with handicaps. A specific class of individuals with handicaps may be excluded from a
program if the program is limited by Federal statute or Executive order to a different class of individuals.

(2) Certain Department programs operate under statutory definitions of handicapped person that are more restrictive than
the definition of individual with handicaps contained in §8.3. Those definitions are not superseded or otherwise affected by this
regulation.

(d) Recipients shall administer programs and activities receiving Federal financial assistance in the most integrated setting
appropriate to the needs of qualified individuals with handicaps.

(e) The obligation to comply with this part is not obviated or alleviated by any State or local law or other requirement that,
based on handicap, imposes inconsistent or contradictory prohibitions or limits upon the eligibility of qualified individuals with
handicaps to receive services or to practice any occupation or profession.

(f) The enumeration of specific forms of prohibited discrimination in paragraphs (b) through (e) of this section does not limit
the general prohibition in paragraph (a) of this section.

[53 FR 20233, June 2, 1988; 53 FR 28115, July 26, 1988, as amended at 83 FR 23961, June 7, 2018]
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§8.5 [Reserved]

t Back to Top

§8.6 Communications.

(a) The recipient shall take appropriate steps to ensure effective communication with applicants, beneficiaries, and
members of the public.



(1) The recipient shall furnish appropriate auxiliary aids where necessary to afford an individual with handicaps an equal
opportunity to participate in, and enjoy the benefits of, a program or activity receiving Federal financial assistance.

(i) In determining what auxiliary aids are necessary, the recipient shall give primary consideration to the requests of the
individual with handicaps.

(i) The recipient is not required to provide individually prescribed devices, readers for personal use or study, or other
devices of a personal nature.

(2) Where a recipient communicates with applicants and beneficiaries by telephone, telecommunication devices for deaf
persons (TDD's) or equally effective communication systems shall be used.

(b) The recipient shall adopt and implement procedures to ensure that interested persons (including persons with impaired
vision or hearing) can obtain information concerning the existence and location of accessible services, activities, and facilities.

(c) This section does not require a recipient to take any action that the recipient can demonstrate would result in a
fundamental alteration in the nature of a program or activity or in undue financial and administrative burdens. If an action would
result in such an alteration or burdens, the recipient shall take any other action that would not result in such an alteration or
such burdens but would nevertheless ensure that, to the maximum extent possible, individuals with handicaps receive the
benefits and services of the program or activity receiving HUD assistance.
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Subpart B—Employment
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§8.10 General prohibitions against employment discrimination.

(a) No qualified individual with handicaps shall, solely on the basis of handicap, be subjected to discrimination in
employment under any program or activity that receives Federal financial assistance from the Department.

(b) A recipient may not limit, segregate, or classify applicants or employees in any way that adversely affects their
opportunities or status because of handicap.

(c) The prohibition against discrimination in employment applies to the following activities:
(1) Recruitment, advertising, and the processing of applications for employment;

(2) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff, termination, right of return from layoff, injury or
iliness, and rehiring;

(3) Rates of pay or any other form of compensation and changes in compensation;

(4) Job assignments, job classifications, organizational structures, position descriptions, lines of progression, and seniority
lists;

(5) Leaves of absence, sick leave, or any other leave;
(6) Fringe benefits available by virtue of employment, whether or not administered by the recipient;

(7) Selection and financial support for training, including apprenticeship, professional meetings, conferences, and other
related activities, and selection for leaves of absence for training;

(8) Employer sponsored activities, including social or recreational programs; and
(9) Any other term, condition, or privilege of employment.

(d) A recipient may not participate in a contractual or other relationship that has the effect of subjecting qualified applicants
with handicaps or employees with handicaps to discrimination prohibited by this subpart. The relationships referred to in this
paragraph (d) include relationships with employment and referral agencies, labor unions, organizations providing or
administering fringe benefits to employees of the recipient, and organizations providing training and apprenticeship programs.
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§8.11 Reasonable accommodation.



(a) A recipient shall make reasonable accommodation to the known physical or mental limitations of an otherwise qualified
applicant with handicaps or employee with handicaps, unless the recipient can demonstrate that the accommodation would
impose an undue hardship on the operation of its program.

(b) Reasonable accommodation may include:
(1) Making facilities used by employees accessible to and usable by individuals with handicaps and

(2) Job restructuring, job relocation, part-time or modified work schedules, acquisitions or modification of equipment or
devices, the provision of readers or interpreters, and other similar actions.

(c) In determining, under paragraph (a) of this section, whether an accommodation would impose an undue hardship on the
operation of a recipient's program, factors to be considered include:

(1) The overall size of the recipient's program with respect to number of employees, number and type of facilities, and size
of budget;

(2) The type of the recipient's operation, including the composition and structure of the recipient's workforce; and
(3) The nature and cost of the accommodation needed.

(d) A recipient may not deny any employment opportunity to a qualified handicapped employee or applicant if the basis for
the denial is the need to make reasonable accommodation to the physical or mental limitations of the employee or applicant.
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§8.12 Employment criteria.

(a) A recipient may not use any employment test or other selection criterion that screens out or tends to screen out
individuals with handicaps or any class of individuals with handicaps unless:

(1) The recipient demonstrates that the test score or other selection criterion, as used by the recipient, is job-related for the
position in question; and

(2) The appropriate HUD official demonstrates that alternative job-related tests or criteria that tend to screen out fewer
individuals with handicaps are unavailable.

(b) A recipient shall select and administer tests concerning employment to ensure that, when administered to an applicant
or employee who has a handicap that impairs sensory, manual, or speaking skills, the test results accurately reflect the
applicant's or employee's job skills, aptitude, or whatever other factor the test purports to measure, rather than the applicant's or
employee's impaired sensory, manual, or speaking skills (except where those skills are the factors that the test purports to
measure).
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§8.13 Preemployment inquiries.

(a) Except as provided in paragraphs (b) and (c) of this section, a recipient may not make a preemployment inquiry or
conduct a preemployment medical examination of an applicant to determine whether the applicant is an individual with
handicaps or the nature or severity of a handicap. A recipient may, however, make preemployment inquiry into an applicant's
ability to perform job-related functions.

(b) When a recipient is undertaking affirmative action efforts, voluntary or otherwise, the recipient may invite applicants for
employment to indicate whether and to what extent they are handicapped, if the following conditions are met:

(1) The recipient states clearly on any written questionnaire used for this purpose, or makes clear orally if no written
questionnaire is used, that the information requested is intended for use solely in connection with its remedial action obligations,
or its voluntary or affirmative action efforts; and

(2) The recipient states clearly that the information is being requested on a voluntary basis, that it will be kept confidential
(as provided in paragraph (d) of this section), that refusal to provide the information will not subject the applicant or employee to
any adverse treatment, and that the information will be used only in accordance with this part.

(c) Nothing in this section shall prohibit a recipient from conditioning an offer of employment on the results of a medical
examination conducted before the employee's entrance on duty if all entering employees in that category of job classification



must take such an examination regardless of handicap, and the results of such examination are used only in accordance with
the requirements of this part.

(d) Information obtained under this section concerning the medical condition or history of the applicant is to be collected
and maintained on separate forms that are accorded confidentiality as medical records, except that:

(1) Supervisors and managers may be informed of restrictions on the work or duties of individuals with handicaps and
informed of necessary accommodations;

(2) First aid and safety personnel may be informed if the condition might require emergency treatment; and
(3) Government officials investigating compliance with section 504 shall be provided relevant information upon request.
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Subpart C—Program Accessibility
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§8.20 General requirement concerning program accessibility.

Except as otherwise provided in §§8.21(c)(1), 8.24(a), 8.25, and 8.31, no qualified individual with handicaps shall, because
a recipient's facilities are inaccessible to or unusable by individuals with handicaps, be denied the benefits of, be excluded from
participation in, or otherwise be subjected to discrimination under any program or activity that receives Federal financial
assistance.
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§8.21 Non-housing facilities.

(a) New construction. New non-housing facilities shall be designed and constructed to be readily accessible to and usable
by individuals with handicaps.

(b) Alterations to facilities. Alterations to existing non-housing facilities shall, to the maximum extent feasible, be made to
be readily accessible to and usable by individuals with handicaps. For purposes of this paragraph, the phrase to the maximum
extent feasible shall not be interpreted as requiring that a recipient make a non-housing facility, or element thereof, accessible if
doing so would impose undue financial and administrative burdens on the operation of the recipient's program or activity.

(c) Existing non-housing facilities—(1) General. A recipient shall operate each non-housing program or activity receiving
Federal financial assistance so that the program or activity, when viewed in its entirety, is readily accessible to and usable by
individuals with handicaps. This paragraph does not—

(i) Necessarily require a recipient to make each of its existing non-housing facilities accessible to and usable by individuals
with handicaps;

(ii) In the case of historic preservation programs or activities, require the recipient to take any action that would result in a
substantial impairment of significant historic features of an historic property; or

(iii) Require a recipient to take any action that it can demonstrate would result in a fundamental alteration in the nature of its
program or activity or in undue financial and administrative burdens. If an action would result in such an alteration or such
burdens, the recipient shall take any action that would not result in such an alteration or such burdens but would nevertheless
ensure that individuals with handicaps receive the benefits and services of the program or activity.

(2) Methods—(i) General. A recipient may comply with the requirements of this section in its programs and activities
receiving Federal financial assistance through such means as location of programs or services to accessible facilities or
accessible portions of facilities, assignment of aides to beneficiaries, home visits, the addition or redesign of equipment (e.g.,
appliances or furnishings) changes in management policies or procedures, acquisition or construction of additional facilities, or
alterations to existing facilities on a selective basis, or any other methods that result in making its program or activity accessible
to individuals with handicaps. A recipient is not required to make structural changes in existing facilities where other methods
are effective in achieving compliance with this section. In choosing among available methods for meeting the requirements of
this section, the recipient shall give priority to those methods that offer programs and activities to qualified individuals with
handicaps in the most integrated setting appropriate.

(i) Historic preservation programs or activities. In meeting the requirements of §8.21(c) in historic preservation programs or
activities, a recipient shall give priority to methods that provide physical access to individuals with handicaps. In cases where a
physical alteration to an historic property is not required because of §8.21(c)(1)(ii) or (iii), alternative methods of achieving



program accessibility include using audio-visual materials and devices to depict those portions of an historic property that
cannot otherwise be made accessible; assigning persons to guide individuals with handicaps into or through portions of historic
properties that cannot otherwise be made accessible; or adopting other innovative methods.

(3) Time period for compliance. The recipient shall comply with the obligations established under this section within sixty
days of July 11, 1988, except that where structural changes in facilities are undertaken, such changes shall be made within
three years of July 11, 1988, but in any event as expeditiously as possible.

(4) Transition plan. If structural changes to non-housing facilities will be undertaken to achieve program accessibility, a
recipient shall develop, within six months of July 11, 1988, a transition plan setting forth the steps necessary to complete such
changes. The plan shall be developed with the assistance of interested persons, including individuals with handicaps or
organizations representing individuals with handicaps. A copy of the transition plan shall be made available for public
inspection. The plan shall, at a minimum—

(i) Identify physical obstacles in the recipient's facilities that limit the accessibility of its programs or activities to individuals
with handicaps;

(i) Describe in details the methods that will be used to make the facilities accessible;

(iii) Specify the schedule for taking the steps necessary to achieve compliance with this section and, if the time period of
the transition plan is longer than one year, identify steps that will be taken during each year of the transition period;

(iv) Indicate the official responsible for implementation of the plan; and
(v) Identify the persons or groups with whose assistance the plan was prepared.
(Approved by the Office of Management and Budget under control number 2529-0034)
[53 FR 20233, June 2, 1988; 53 FR 28115, July 26, 1988, as amended at 54 FR 37645, Sept. 12, 1989]
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§8.22 New construction—housing facilities.

(a) New multifamily housing projects (including public housing and Indian housing projects as required by §8.25) shall be
designed and constructed to be readily accessible to and usable by individuals with handicaps.

(b) Subject to paragraph (c) of this section, a minimum of five percent of the total dwelling units or at least one unit in a
multifamily housing project, whichever is greater, shall be made accessible for persons with mobility impairments. A unit that is
on an accessible route and is adaptable and otherwise in compliance with the standards set forth in §8.32 is accessible for
purposes of this section. An additional two percent of the units (but not less than one unit) in such a project shall be accessible
for persons with hearing or vision impairments.

(c) HUD may prescribe a higher percentage or number than that prescribed in paragraph (b) of this section for any area
upon request therefor by any affected recipient or by any State or local government or agency thereof based upon
demonstration to the reasonable satisfaction of HUD of a need for a higher percentage or number, based on census data or
other available current data (including a currently effective Housing Assistance Plan or Comprehensive Homeless Assistance
Plan), or in response to evidence of a need for a higher percentage or number received in any other manner. In reviewing such
request or otherwise assessing the existence of such needs, HUD shall take into account the expected needs of eligible
persons with and without handicaps.

[53 FR 20233, June 2, 1988, as amended at 56 FR 920, Jan. 9, 1991]
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§8.23 Alterations of existing housing facilities.

(a) Substantial alteration. If alterations are undertaken to a project (including a public housing project as required by
§8.25(a)(2)) that has 15 or more units and the cost of the alterations is 75 percent or more of the replacement cost of the
completed facility, then the provisions of §8.22 shall apply.

(b) Other alterations. (1) Subject to paragraph (b)(2) of this section, alterations to dwelling units in a multifamily housing
project (including public housing) shall, to the maximum extent feasible, be made to be readily accessible to and usable by
individuals with handicaps. If alterations of single elements or spaces of a dwelling unit, when considered together, amount to
an alteration of a dwelling unit, the entire dwelling unit shall be made accessible. Once five percent of the dwelling units in a
project are readily accessible to and usable by individuals with mobility impairments, then no additional elements of dwelling



units, or entire dwelling units, are required to be accessible under this paragraph. Alterations to common areas or parts of
facilities that affect accessibility of existing housing facilities shall, to the maximum extent feasible, be made to be accessible to
and usable by individuals with handicaps. For purposes of this paragraph, the phrase to the maximum extent feasible shall not
be interpreted as requiring that a recipient (including a PHA) make a dwelling unit, common area, facility or element thereof
accessible if doing so would impose undue financial and administrative burdens on the operation of the multifamily housing
project.

(2) HUD may prescribe a higher percentage or number than that prescribed in paragraph (b)(1) of this section for any area
upon request therefor by any affected recipient or by any State or local government or agency thereof based upon
demonstration to the reasonable satisfaction of HUD of a need for a higher percentage or number, based on census data or
other available current data (including a currently effective Housing Assistance Plan or Comprehensive Homeless Assistance
Plan), or in response to evidence of a need for a higher percentage or number received in any other manner. In reviewing such
request or otherwise assessing the existence of such needs, HUD shall take into account the expected needs of eligible
persons with and without handicaps.
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§8.24 Existing housing programs.

(a) General. A recipient shall operate each existing housing program or activity receiving Federal financial assistance so
that the program or activity, when viewed in its entirety, is readily accessible to and usable by individuals with handicaps. This
paragraph does not—

(1) Necessarily require a recipient to make each of its existing facilities accessible to and usable by individuals with
handicaps;

(2) Require a recipient to take any action that it can demonstrate would result in a fundamental alteration in the nature of its
program or activity or in undue financial and administrative burdens. If an action would result in such an alteration or such
burdens, the recipient shall take any action that would not result in such an alteration or such burdens but would nevertheless
ensure that individuals with handicaps receive the benefits and services of the program or activity.

(b) Methods. A recipient may comply with the requirements of this section through such means as reassignment of services
to accessible buildings, assignment of aides to beneficiaries, provision of housing or related services at alternate accessible
sites, alteration of existing facilities and construction of new facilities, or any other methods that result in making its programs or
activities readily accessible to and usable by individuals with handicaps. A recipient is not required to make structural changes
in existing housing facilities where other methods are effective in achieving compliance with this section or to provide supportive
services that are not part of the program. In choosing among available methods for meeting the requirements of this section,
the recipient shall give priority to those methods that offer programs and activities to qualified individuals with handicaps in the
most integrated setting appropriate.

(c) Time period for compliance. The recipient shall comply with the obligations established under this section within sixty
days of July 11, 1988 except that—

(1) In a public housing program where structural changes in facilities are undertaken, such changes shall be made within
the timeframes established in §8.25(c).

(2) In other housing programs, where structural changes in facilities are undertaken, such changes shall be made within
three years of July 11, 1988, but in any event as expeditiously as possible.

(d) Transition plan and time period for structural changes. Except as provided in §8.25(c), in the event that structural
changes to facilities will be undertaken to achieve program accessibility, a recipient shall develop, within six months of July 11,
1988, a transition plan setting forth the steps necessary to complete such changes. The plan shall be developed with the
assistance of interested persons, including individuals with handicaps or organizations representing individuals with handicaps.
A copy of the transition plan shall be made available for public inspection. The plan shall, at a minimum—

(1) Identify physical obstacles in the recipient's facilities that limit the accessibility of its programs or activities to individuals
with handicaps;

(2) Describe in detail the methods that will be used to make the facilities accessible;

(3) Specify the schedule for taking the steps necessary to achieve compliance with this section and, if the time period of the
transition plan is longer than one year, identify steps that will be taken during each year of the transition period;

(4) Indicate the official responsible for implementation of the plan; and



(5) Identify the persons or groups with whose assistance the plan was prepared.
(Approved by the Office of Management and Budget under control number 2529-0034)
[53 FR 20233, June 2, 1988; 53 FR 28115, July 26, 1988, as amended at 54 FR 37645, Sept. 12, 1989]
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§8.25 Public housing and multi-family Indian housing.

(a) Development and alteration of public housing and multi-family Indian housing. (1) The requirements of §8.22 shall apply
to all newly constructed public housing and multi-family Indian housing.

(2) The requirements of §8.23 shall apply to public housing and multi-family Indian housing developed through
rehabilitation and to the alteration of public housing and multi-family Indian housing.

(3) In developing public housing and multi-family Indian housing through the purchase of existing properties PHAs and
IHAs shall give priority to facilities which are readily accessible to and usable by individuals with handicaps.

(b) Existing public housing and multi-family Indian housing—general. The requirements of §8.24(a) shall apply to public
housing and multi-family Indian housing programs.

(c) Existing public housing and multi-family Indian housing—needs assessment and transition plan. As soon as possible,
each PHA (for the purpose of this paragraph, this includes an Indian Housing Authority) shall assess, on a PHA-wide basis, the
needs of current tenants and applicants on its waiting list for accessible units and the extent to which such needs have not been
met or cannot reasonably be met within four years through development, alterations otherwise contemplated, or other programs
administered by the PHA (e.g., Section 8 Moderate Rehabilitation or Section 8 Existing Housing or Housing Vouchers). If the
PHA currently has no accessible units or if the PHA or HUD determines that information regarding the availability of accessible
units has not been communicated sufficiently so that, as a result, the number of eligible qualified individuals with handicaps on
the waiting list is not fairly representative of the number of such persons in the area, the PHA's assessment shall include the
needs of eligible qualified individuals with handicaps in the area. If the PHA determines, on the basis of such assessment, that
there is no need for additional accessible dwelling units or that the need is being or will be met within four years through other
means, such as new construction, Section 8 or alterations otherwise contemplated, no further action is required by the PHA
under this paragraph. If the PHA determines, on the basis of its needs assessment, that alterations to make additional units
accessible must be made so that the needs of eligible qualified individuals with handicaps may be accommodated
proportionally to the needs of non-handicapped individuals in the same categories, then the PHA shall develop a transition plan
to achieve program accessibility. The PHA shall complete the needs assessment and transition plan, if one is necessary, as
expeditiously as possible, but in any event no later than two years after July 11, 1988. The PHA shall complete structural
changes necessary to achieve program accessibility as soon as possible but in any event no later than four years after July 11,
1988. The Assistant Secretary for Fair Housing and Equal Opportunity and the Assistant Secretary for Public and Indian
Housing may extend the four year period for a period not to exceed two years, on a case-by-case determination that
compliance within that period would impose undue financial and administrative burdens on the operation of the recipient's
public housing and multi-family Indian housing program. The Secretary or the Undersecretary may further extend this time
period in extraordinary circumstances, for a period not to exceed one year. The plan shall be developed with the assistance of
interested persons including individuals with handicaps or organizations representing individuals with handicaps. A copy of the
needs assessment and transition plan shall be made available for public inspection. The transition plan shall, at a minimum—

(1) Identify physical obstacles in the PHA's facilities (e.g., dwelling units and common areas) that limit the accessibility of its
programs or activities to individuals with handicaps;

(2) Describe in detail the methods that will be used to make the PHA's facilities accessible. A PHA may, if necessary,
provide in its plan that it will seek HUD approval, under 24 CFR part 968, of a comprehensive modernization program to meet
the needs of eligible individuals with handicaps;

(3) Specify the schedule for taking the steps necessary to achieve compliance with this section and, if the time of the
transition plan is longer than one year, identify steps that will be taken during each year of the transition period;

(4) Indicate the official responsible for implementation of the plan; and

(5) Identify the persons or groups with whose assistance the plan was prepared.
(Approved by the Office of Management and Budget under control number 2529-0034)
[53 FR 20233, June 2, 1988, as amended at 54 FR 37645, Sept. 12, 1989; 56 FR 920, Jan. 9, 1991]
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§8.26 Distribution of accessible dwelling units.

Accessible dwelling units required by §8.22, 8.23, 8.24 or 8.25 shall, to the maximum extent feasible and subject to
reasonable health and safety requirements, be distributed throughout projects and sites and shall be available in a sufficient
range of sizes and amenities so that a qualified individual with handicaps' choice of living arrangements is, as a whole,
comparable to that of other persons eligible for housing assistance under the same program. This provision shall not be
construed to require provision of an elevator in any multifamily housing project solely for the purpose of permitting location of
accessible units above or below the accessible grade level.
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§8.27 Occupancy of accessible dwelling units.

(a) Owners and managers of multifamily housing projects having accessible units shall adopt suitable means to assure that
information regarding the availability of accessible units reaches eligible individuals with handicaps, and shall take reasonable
nondiscriminatory steps to maximize the utilization of such units by eligible individuals whose disability requires the accessibility
features of the particular unit. To this end, when an accessible unit becomes vacant, the owner or manager before offering such
units to a non-handicapped applicant shall offer such unit:

(1) First, to a current occupant of another unit of the same project, or comparable projects under common control, having
handicaps requiring the accessibility features of the vacant unit and occupying a unit not having such features, or, if no such
occupant exists, then

(2) Second, to an eligible qualified applicant on the waiting list having a handicap requiring the accessibility features of the
vacant unit.

(b) When offering an accessible unit to an applicant not having handicaps requiring the accessibility features of the unit, the
owner or manager may require the applicant to agree (and may incorporate this agreement in the lease) to move to a non-
accessible unit when available.
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§8.28 Housing certificate and housing voucher programs.

(a) In carrying out the requirements of this subpart, a recipient administering a Section 8 Existing Housing Certificate
program or a housing voucher program shall:

(1) In providing notice of the availability and nature of housing assistance for low-income families under program
requirements, adopt suitable means to assure that the notice reaches eligible individuals with handicaps;

(2) In its activities to encourage participation by owners, include encouragement of participation by owners having
accessible units;

(3) When issuing a Housing Certificate or Housing Voucher to a family which includes an individual with handicaps include
a current listing of available accessible units known to the PHA and, if necessary, otherwise assist the family in locating an
available accessible dwelling unit;

(4) Take into account the special problem of ability to locate an accessible unit when considering requests by eligible
individuals with handicaps for extensions of Housing Certificates or Housing Vouchers; and

(5) If necessary as a reasonable accommodation for a person with disabilities, approve a family request for an exception
rent under §982.504(b)(2) for a regular tenancy under the Section 8 certificate program so that the program is readily
accessible to and usable by persons with disabilities.

(b) In order to ensure that participating owners do not discriminate in the recipient's federally assisted program, a recipient
shall enter into a HUD-approved contract with participating owners, which contract shall include necessary assurances of
nondiscrimination.

[53 FR 20233, June 2, 1988, as amended at 63 FR 23853, Apr. 30, 1998]
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§8.29 Homeownership programs (sections 235(i) and 235(j), Turnkey lll and Indian housing mutual self-help
programs).



Any housing units newly constructed or rehabilitated for purchase or single family (including semi-attached and attached)
units to be constructed or rehabilitated in a program or activity receiving Federal financial assistance shall be made accessible
upon request of the prospective buyer if the nature of the handicap of an expected occupant so requires. In such case, the
buyer shall consult with the seller or builder/sponsor regarding the specific design features to be provided. If accessibility
features selected at the option of the homebuyer are ones covered by the standards prescribed by §8.32, those features shall
comply with the standards prescribed in §8.32. The buyer shall be permitted to depart from particular specifications of these
standards in order to accommodate his or her specific handicap. The cost of making a facility accessible under this paragraph
may be included in the mortgage amount within the allowable mortgage limits, where applicable. To the extent such costs
exceed allowable mortgage limits, they may be passed on to the prospective homebuyer, subject to maximum sales price
limitations (see 24 CFR 235.320.)
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§8.30 Rental rehabilitation program.

Each grantee or state recipient in the rental rehabilitation program shall, subject to the priority in 24 CFR 511.10(I) and in
accordance with other requirements in 24 CFR part 511, give priority to the selection of projects that will result in dwelling units
being made readily accessible to and usable by individuals with handicaps.

[53 FR 20233, June 2, 1988; 53 FR 28115, July 26, 1988]
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§8.31 Historic properties.

If historic properties become subject to alterations to which this part applies the requirements of §4.1.7 of the standards of
§8.32 of this part shall apply, except in the case of the Urban Development Action Grant (UDAG) program. In the UDAG
program the requirements of 36 CFR part 801 shall apply. Accessibility to historic properties subject to alterations need not be
provided if such accessibility would substantially impair the significant historic features of the property or result in undue
financial and administrative burdens.
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§8.32 Accessibility standards.

(a) Effective as of July 11, 1988, design, construction, or alteration of buildings in conformance with sections 3-8 of the
Uniform Federal Accessibility Standards (UFAS) shall be deemed to comply with the requirements of §§8.21, 8.22, 8.23, and
8.25 with respect to those buildings. Departures from particular technical and scoping requirements of the UFAS by the use of
other methods are permitted where substantially equivalent or greater access to and usability of the building is provided. The
alteration of housing facilities shall also be in conformance with additional scoping requirements contained in this part. Persons
interested in obtaining a copy of the UFAS are directed to §40.7 of this title.

(b) For purposes of this section, section 4.1.6(1)(g) of UFAS shall be interpreted to exempt from the requirements of UFAS
only mechanical rooms and other spaces that, because of their intended use, will not require accessibility to the public or
beneficiaries or result in the employment or residence therein of individuals with physical handicaps.

(c) This section does not require recipients to make building alterations that have little likelihood of being accomplished
without removing or altering a load-bearing structural member.

(d) For purposes of this section, section 4.1.4(11) of UFAS may not be used to waive or lower the minimum of five percent
accessible units required by §8.22(b) or to apply the minimum only to projects of 15 or more dwelling units.

(e) Except as otherwise provided in this paragraph, the provisions of §§8.21 (a) and (b), 8.22 (a) and (b), 8.23, 8.25(a) (1)
and (2), and 8.29 shall apply to facilities that are designed, constructed or altered after July 11, 1988. If the design of a facility
was commenced before July 11, 1988, the provisions shall be followed to the maximum extent practicable, as determined by
the Department. For purposes of this paragraph, the date a facility is constructed or altered shall be deemed to be the date bids
for the construction or alteration of the facility are solicited. For purposes of the Urban Development Action Grant (UDAG)
program, the provisions shall apply to the construction or alteration of facilities that are funded under applications submitted
after July 11, 1988. If the UDAG application was submitted before July 11, 1988, the provisions shall apply, to the maximum
extent practicable, as determined by the Department.

[53 FR 20233, June 2, 1988, as amended at 61 FR 5203, Feb. 9, 1996]
t Back to Top

§8.33 Housing adjustments.



A recipient shall modify its housing policies and practices to ensure that these policies and practices do not discriminate, on
the basis of handicap, against a qualified individual with handicaps. The recipient may not impose upon individuals with
handicaps other policies, such as the prohibition of assistive devices, auxiliary alarms, or guides in housing facilities, that have
the effect of limiting the participation of tenants with handicaps in the recipient's federally assisted housing program or activity in
violation of this part. Housing policies that the recipient can demonstrate are essential to the housing program or activity will not
be regarded as discriminatory within the meaning of this section if modifications to them would result in a fundamental alteration
in the nature of the program or activity or undue financial and administrative burdens.
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Subpart D—Enforcement
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§8.50 Assurances required.

(a) Assurances. An applicant for Federal financial assistance for a program or activity to which this part applies shall submit
an assurance to HUD, or in the case of a subrecipient to a primary recipient, on a form specified by the responsible civil rights
official, that the program or activity will be operated in compliance with this part. An applicant may incorporate these assurances
by reference in subsequent applications to the Department.

(b) Duration of obligation. (1) In the case of Federal financial assistance extended in the form of real property or to provide
real property or structures on the property, the assurance will obligate the recipient or, in the case of a subsequent transfer, the
transferee, for the period during which the real property or structures are used for the purpose for which Federal financial
assistance is extended or for another purpose involving the provision of similar services or benefits.

(2) In the case of Federal financial assistance extended to provide personal property, the assurance will obligate the
recipient for the period during which it retains ownership or possession of the property.

(3) In all other cases the assurance will obligate the recipient for the period during which Federal financial assistance is
extended.

(c) Covenants. (1) Where Federal financial assistance is provided in the form of real property or interest in the property
from the Department, the instrument effecting or recording this transfer shall contain a covenant running with the land to assure
nondiscrimination for the period during which the real property is used for a purpose for which the Federal financial assistance
is extended or for another purpose involving the provision of similar services or benefits.

(2) Where no transfer of property is involved but property is purchased or improved with Federal financial assistance, the
recipient shall agree to include the covenant described in paragraph (b)(2) of this section in the instrument effecting or recording
any subsequent transfer of the property.

(3) Where Federal financial assistance is provided in the form of real property or interest in the property from the
Department, the covenant shall also include a condition coupled with a right to be reserved by the Department to revert title to
the property in the event of a breach of the covenant. If a transferee of real property proposes to mortgage or otherwise
encumber the real property as security for financing construction of new, or improvement of existing, facilities on the property for
the purposes for which the property was transferred, the Secretary may, upon request of the transferee and if necessary to
accomplish such financing and upon such conditions as he or she deems appropriate, agree to forbear the exercise of such
right to revert title for so long as the lien of such mortgage or other encumbrance remains effective.
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§8.51 Self-evaluation.

(a) Each recipient shall, within one year of July 11, 1988, and after consultation with interested persons, including
individuals with handicaps or organizations representing individuals with handicaps:

(1) Evaluate its current policies and practices to determine whether, in whole or in part, they do not or may not meet the
requirements of this part;

(2) Modify any policies and practices that do not meet the requirements of this part; and
(3) Take appropriate corrective steps to remedy the discrimination revealed by the self-evaluation.

(b) A recipient that employs fifteen or more persons shall, for at least three years following completion of the evaluation
required under paragraph (a)(1) of this section, maintain on file, make available for public inspection, and provide to the



responsible civil rights official, upon request: (1) A list of the interested persons consulted; (2) a description of areas examined
and any problems identified; and (3) a description of any modifications made and of any remedial steps taken.

(Approved by the Office of Management and Budget under control number 2529-0034)
[53 FR 20233, June 2, 1988, as amended at 54 FR 37645, Sept. 12, 1989]
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§8.52 Remedial and affirmative action.

(a) Remedial action. (1) If the responsible civil rights official finds that a recipient has discriminated against persons on the
basis of handicap in violation of section 504 or this part, the recipient shall take such remedial action as the responsible civil
rights official deems necessary to overcome the effects of the discrimination.

(2) The responsible civil rights official may, where necessary to overcome the effects of discrimination in violation of section
504 or this part, require a recipient to take remedial action—

(i) With respect to individuals with handicaps who are no longer participants in the program but who were participants in the
program when such discrimination occurred or

(i) With respect to individuals with handicaps who would have been participants in the program had the discrimination not
occurred.

(b) Voluntary action. A recipient may take nondiscriminatory steps, in addition to any action that is required by this part, to
overcome the effects of conditions that resulted in limited participation in the recipient's program or activity by qualified
individuals with handicaps.
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§8.53 Designation of responsible employee and adoption of grievance procedures.

(a) Designation of responsible employee. A recipient that employs fifteen or more persons shall designate at least one
person to coordinate its efforts to comply with this part.

(b) Adoption of grievance procedures. A recipient that employees fifteen or more persons shall adopt grievance procedures
that incorporate appropriate due process standards and that provide for the prompt and equitable resolution of complaints
alleging any action prohibited by this part. Such procedures need not be established with respect to complaints from applicants
for employment or from applicants for admission to housing covered by this part.
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§8.54 Notice.

(a) A recipient that employs fifteen or more persons shall take appropriate initial and continuing steps to notify participants,
beneficiaries, applicants, and employees, including those with impaired vision or hearing, and unions or professional
organizations holding collective bargaining or professional agreements with the recipient that it does not discriminate on the
basis of handicap in violation of this part. The notification shall state, where appropriate, that the recipient does not discriminate
in admission or access to, or treatment or employment in, its federally assisted programs and activities. The notification shall
also include an identification of the responsible employee designated pursuant to §8.53. A recipient shall make the initial
notification required by this paragraph within 90 days of July 11, 1988. Methods of initial and continuing notification may include
the posting of notices, publication in newspapers and magazines, placement of notices in recipients' publications, and
distribution of memoranda or other written communications.

(b) If a recipient publishes or uses recruitment materials or publications containing general information that it makes
available to participants, beneficiaries, applicants, or employees, it shall include in those materials or publications a statement
of the policy described in paragraph (a) of this section. A recipient may meet the requirement of this paragraph either by
including appropriate inserts in existing materials and publications or by revising and reprinting the materials and publications.

(c) The recipient shall ensure that members of the population eligible to be served or likely to be affected directly by a
federally assisted program who have visual or hearing impairments are provided with the information necessary to understand
and participate in the program. Methods for ensuring participation include, but are not limited to, qualified sign language and
oral interpreters, readers, or the use of taped and Braille materials.
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§8.55 Compliance information.

(a) Cooperation and assistance. The responsible civil rights official and the award official shall, to the fullest extent
practicable, seek the cooperation of recipients in obtaining compliance with this part and shall provide assistance and guidance
to recipients to help them comply voluntarily with this part.

(b) Compliance reports. Each recipient shall keep such records and submit to the responsible civil rights official or his or
her designee timely, complete, and accurate compliance reports at such times, and in such form and containing such
information, as the responsible civil rights official or his or her designee may determine to be necessary to enable him or her to
ascertain whether the recipient has complied or is complying with this part. In general, recipients should have available for the
Department data showing the extent to which individuals with handicaps are beneficiaries of federally assisted programs.

(c) Access to sources of information. Each recipient shall permit access by the responsible civil rights official during normal
business hours to such of its books, records, accounts, and other sources of information, and its facilities, as may be pertinent
to ascertain compliance with this part. Where any information required of a recipient is in the exclusive possession of any other
agency, institution, or person and this agency, institution, or person shall fail or refuse to furnish this information, the recipient
shall so certify in its report and shall set forth what efforts it has made to obtain the information.

(d) Information to beneficiaries and participants. Each recipient shall make available to participants, beneficiaries, and other
interested persons such information regarding the provisions of this part and its applicability to the program or activity under
which the recipient receives Federal financial assistance, and make such information available to them in such manner as the
responsible civil rights official finds necessary to apprise such persons of the protections against discrimination assured them
by this part.

(Approved by the Office of Management and Budget under control number 2529-0034)
[63 FR 20233, June 2, 1988, as amended at 54 FR 37645, Sept. 12, 1989]
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§8.56 Conduct of investigations.

(a) Periodic compliance reviews. The responsible civil rights official or designee may periodically review the practices of
recipients to determine whether they are complying with this part and where he or she has a reasonable basis to do so may
conduct on-site reviews. Such basis may include any evidence that a problem exists or that programmatic matters exist that
justify on-site investigation in selected circumstances. The responsible civil rights official shall initiate an on-site review by
sending to the recipient a letter advising the recipient of the practices to be reviewed; the programs affected by the review; and
the opportunity, at any time prior to receipt of a final determination, to make a documentary or other submission that explains,
validates, or otherwise addresses the practices under review. In addition, each award official shall include in normal program
compliance reviews and monitoring procedures appropriate actions to review and monitor compliance with general or specific
program requirements designed to effectuate the requirements of this part.

(b) Investigations. The responsible civil rights official shall make a prompt investigation whenever a compliance review,
report, complaint or any other information indicates a possible failure to comply with this part.

(c) Filing a complaint—(1) Who may file. Any person who believes that he or she has been subjected to discrimination
prohibited by this part may by himself or herself or by his or her authorized representative file a complaint with the responsible
civil rights official. Any person who believes that any specific class of persons has been subjected to discrimination prohibited
by this part and who is a member of that class or who is the authorized representative of a member of that class may file a
complaint with the responsible civil rights official.

(2) Confidentiality. The responsible civil rights official shall hold in confidence the identity of any person submitting a
complaint, unless the person submits written authorization otherwise, and except to the extent necessary to carry out the
purposes of this part, including the conduct of any investigation, hearing, or proceeding under this part.

(3) When to file. Complaints shall be filed within 180 days of the alleged act of discrimination, unless the responsible civil
rights official waives this time limit for good cause shown. For purposes of determining when a complaint is filed under this
paragraph, a complaint mailed to the Department shall be deemed filed on the date it is postmarked. Any other complaint shall
be deemed filed on the date it is received by the Department.

(4) Where to file complaints. Complaints may be filed by mail with the Office of Fair Housing and Equal Opportunity,
Department of Housing and Urban Development, Washington, DC 20410, or any Regional or Field Office of the Department.

(5) Contents of complaints. Each complaint should contain the complainant's name and address, the name and address of
the recipient alleged to have violated this part, and a description of the recipient's alleged discriminatory action in sufficient



detail to inform the Department of the nature and date of the alleged violation of this part.

(6) Amendments of complaints. Complaints may be reasonably and fairly amended at any time. Amendments to complaints
such as clarification and amplification of allegations in a complaint or the addition of other recipients may be made at any time
during the pendency of the complaint and any amendment shall be deemed to be made as of the original filing date.

(d) Notification. The responsible civil rights official will notify the complainant and the recipient of the agency's receipt of the
complaint within ten (10) calendar days.

(e) Complaint processing procedures. After acknowledging receipt of a complaint, the responsible civil rights official will
immediately initiate complaint processing procedures.

(1) Preliminary investigation.

(i) Within twenty (20) calendar days of acknowledgement of the complaint, the responsible civil rights official will review the
complaint for acceptance, rejection, or referral to the appropriate Federal agency.

(i) If the complaint is accepted, the responsible civil rights official will notify the complainant and the award official. The
responsible civil righs official will also notify the applicant or recipient complained against of the allegations and give the
applicant or recipient an opportunity to make a written submission responding to, rebutting, or denying the allegations raised in
the compilaint.

(iii) The party complained against may send the responsible civil rights official a response to the notice of complaint within
thirty (30) calendar days of receiving it. With leave of the responsible civil rights official, an answer may be amended at any
time. The responsible civil rights official will permit answers to be amended for good cause shown.

(2) Informal resolution. In accordance with paragraph (j) of this section, the responsible civil rights official shall attempt to
resolve complaints informally whenever possible.

(f) Dismissal of complaint. If the investigation reveals no violation of this part, the responsible civil rights official will dismiss
the complaint and notify the complainant and recipient.

(9) Letter of findings. If an informal resolution of the complaint is not reached the responsible civil rights official or his or her
designee shall, within 180 days of receipt of the complaint, notify the recipient and the complainant (if any) of the results of the
investigation in a letter sent by certified mail, return receipt requested, containing the following:

(1) Preliminary findings of fact and a preliminary finding of compliance or noncompliance;
(2) A description of an appropriate remedy for each violation believed to exist;

(3) A notice that a copy of the Final Investigative Report of the Department will be made available, upon request, to the
recipient and the complainant (if any); and

(4) A notice of the right of the recipient and the complainant (if any) to request a review of the letter of findings by the
reviewing civil rights official.

(h) Right to review of the letter of findings. (1) A complainant or recipient may request that a complete review be made of
the letter of findings within 30 days of receipt, by mailing or delivering to the reviewing civil rights official, Office of Fair Housing
and Equal Opportunity, Washington, DC 20410, a written statement of the reasons why the letter of findings should be modified
in light of supplementary information.

(2) The reviewing civil rights official shall send by certified mail, return receipt requested, a copy of the request for review to
the other party, if any. Such other party shall have 20 days to respond to the request for review.

(3) The reviewing civil rights official shall either sustain or modify the letter of findings within 60 days of the request for
review. The reviewing civil rights official's decision shall constitute the formal determination.

(4) If neither party requests that the letter of findings be reviewed, the responsible civil rights official shall, within fourteen
(14) calendar days of the expiration of the time period in paragraph (h)(1) of this section, send a formal written determination of
compliance or noncompliance to the recipient and copies to the award official.

(i) Voluntary compliance time limits. The recipient will have ten (10) calendar days from receipt of the formal determination
of noncompliance within which to come into voluntary compliance. If the recipient fails to meet this deadline, HUD shall proceed
under §8.57.



(j) Informal resolution/voluntary compliance—(1) General. It is the policy of the Department to encourage the informal
resolution of matters. The responsible civil rights official may attempt to resolve a matter through informal means at any stage of
processing. A matter may be resolved by informal means at any time. If a letter of findings making a preliminary finding of
noncompliance is issued, the responsible civil rights official shall attempt to resolve the matter by informal means.

(2) Objectives of informal resolution/voluntary compliance. In attempting informal resolution, the responsible civil rights
official shall attempt to achieve a just resolution of the matter and to obtain assurances where appropriate, that the recipient will
satisfactorily remedy any violations of the rights of any complainant and will take such action as will assure the elimination of
any violation of this part or the prevention of the occurrence of such violation in the future. The terms of such an informal
resolution shall be reduced to a written voluntary compliance agreement, signed by the recipient and the responsible civil rights
official, and be made part of the file for the matter. Such voluntary compliance agreements shall seek to protect the interests of
the complainant (if any), other persons similarly situated, and the public interest.

(k) Intimidatory or retaliatory acts prohibited. No recipient or other person shall intimidate, threaten, coerce, or discriminate
against any person for the purpose of interfering with any right or privilege secured by this part, or because he or she has made
a complaint, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under this part. The
identity of complainants shall be kept confidential except to the extent necessary to carry out the purposes of this part, including
the conduct of investigation, hearing or judicial proceeding arising thereunder.

[53 FR 20233, June 2, 1988; 53 FR 28115, July 26, 1988; 53 FR 34634, Sept. 7, 1988]
t Back to Top
§8.57 Procedure for effecting compliance.

(a) General. If there appears to be a failure or threatened failure to comply with this part and if the noncompliance or
threatened noncompliance cannot be corrected by informal means, compliance with this part may be effected by the
suspension or termination of or refusal to grant or to continue Federal financial assistance, or by other means authorized by
law. Such other means may include, but are not limited to:

(1) A referral to the Department of Justice with a recommendation that appropriate proceedings be brought to enforce any
rights of the United States under any law of the United States, or any assurance or other contractual undertaking;

(2) The initiation of debarment proceedings pursuant to 2 CFR part 2424; and
(3) Any applicable proceeding under State or local law.

(b) Noncompliance with §8.50. If an applicant or a recipient of assistance under a contract which is extended or amended
on or after July 11, 1988, fails or refuses to furnish an assurance required under §8.50 or otherwise fails or refuses to comply
with the requirements imposed by that section, Federal financial assistance may be refused under paragraph (c) of this section.
The Department is not required to provide assistance during the pendency of the administrative proceeding under such
paragraph (c), except where the assistance is due and payable under a contract approved before July 11, 1988.

(c) Termination of or refusal to grant or to continue Federal financial assistance. No order suspending, terminating, or
refusing to grant or continue Federal financial assistance shall become effective until:

(1) The responsible civil rights official has advised the applicant or recipient of its failure to comply and has determined that
compliance cannot be secured by voluntary means;

(2) There has been an express finding on the record, after opportunity for hearing, of a failure by the applicant or recipient
to comply with a requirement imposed under this part;

(3) The action has been approved by the Secretary; and

(4) The expiration of 30 days after the Secretary has filed with the committees of the House and Senate having legislative
jurisdiction over the program or activity involved a full written report of the circumstances and the grounds for such action. Any
action to suspend or terminate, or to refuse to grant or to continue Federal financial assistance shall be limited to the particular
political entity, or part thereof, or other applicant or recipient as to whom such a finding has been made and shall be limited in its
effect to the particular program, or part thereof, in which such noncompliance has been so found.

(d) Notice to State or local government. Whenever the Secretary determines that a State or unit of general local
government which is a recipient of Federal financial assistance under title | of the Housing and Community Development Act of
1974, as amended (42 U.S.C. 5301-5318) has failed to comply with a requirement of this part with respect to a program or
activity funded in whole or in part with such assistance, the Secretary shall notify the Governor of the State or the chief



executive officer of the unit of general local government of the noncompliance and shall request the Governor or the chief
executive officer to secure compliance. The notice shall be given at least sixty days before:

(1) An order suspending, terminating, or refusing to grant or continue Federal financial assistance becomes effective under
paragraph (c) of this section; or

(2) Any action to effect compliance by any other means authorized by law is taken under paragraph (a) of this section.

(e) Other means authorized by law. No action to effect compliance by any other means authorized by law shall be taken
until:

(1) The responsible civil rights official has determined that compliance cannot be secured by voluntary means;

(2) The recipient or other person has been notified of its failure to comply and of the action to be taken to effect
compliance; and

(3) At least 10 days have elapsed since the mailing of such notice to the applicant or recipient. During this period,
additional efforts shall be made to persuade the applicant or recipient to comply with this part and to take such corrective action
as may be appropriate.

However, this paragraph shall not be construed to prevent an award official from utilizing appropriate procedures and sanctions
established under the program to assure or secure compliance with a specific requirement of the program designed to
effectuate the objectives of this part.

[53 FR 20233, June 2, 1988; 53 FR 28115, July 26, 1988, as amended at 72 FR 73491, Dec. 27, 2007]
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§8.58 Hearings.

(a) Opportunity for hearing. Whenever an opportunity for a hearing is required by §8.57(c), reasonable notice shall be given
by registered or certified mail, return receipt requested, to the affected applicant or recipient. This notice shall advise the
applicant or recipient of the action proposed to be taken, the specific provision under which the proposed action against it is to
be taken, and the matters of fact or law asserted as the basis for this action. The notice shall:

(1) Fix a date not less than 20 days after the date of the notice for the applicant or recipient to request the administrative
law judge to schedule a hearing, or

(2) Advise the applicant or recipient that the matter has been scheduled for hearing at a stated time and place. The time
and place so fixed shall be reasonable and shall be subject to change for cause. The complainant, if any, shall be advised of
the time and place of the hearing. An applicant or recipient may waive a hearing and submit written information and argument
for the record. The failure of an applicant or recipient to request a hearing under this paragraph or to appear at a hearing for
which a date has been set is a waiver of the right to a hearing under §8.57(c) and consent to the making of a decision on the
basis of available information.

(b) Hearing procedures. Hearings shall be conducted in accordance with 24 CFR part 180.
[53 FR 20233, June 2, 1988, as amended at 61 FR 52218, Oct. 4, 1996]
+ Back to Top

Need assistance?
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U.S. Department of Housing and Urban Development
Community Planning and Development

Special Attention of:

Notice: CPD-05-10
All Secretary's Representatives
All State/Area Coordinators Issued: November 3, 2005

All CPD Office Directors Expires: November 3, 2006
All FHEO Field Offices
All CDBG Grantees

SUBJECT:  Accessibility for Persons with Disabilities to Non-Housing Programs funded by
Community Development Block Grant Funds -- Section 504 of the Rehabilitation
Act of 1973, the Americans With Disabilities Act, and the Architectural Barriers
Act

l. Purpose

The purpose of this Notice is to remind recipients of Federal funds under the Community
Development Block Grant (CDBG) Program of their obligation to comply with Section 504 of
the Rehabilitation Act of 1973, HUD's implementing regulations (24 CFR Part 8), the Americans
with Disabilities Act, (ADA) and its implementing regulations, (28 CFR Parts 35, 36), and the
Architectural Barriers Act (ABA) and its implementing regulations (24 CFR Parts 40, 41) in
connection with recipients' non-housing programs. This Notice describes key compliance
elements for non-housing programs and facilities assisted under the CDBG programs. However,
recipients should review the specific provisions of the ADA, Section 504, the ABA, and their
implementing regulations in order to assure that their programs are administered in full
compliance.

Applicability

This Notice applies to all non-housing programs and facilities assisted with Community
Development Block Grant Funds (e.g. public facilities and public improvements, commercial
buildings, office buildings, and other non-residential buildings) and facilities in which CDBG
activities are undertaken (e.g., public services). A separate Notice is being issued concerning
Federal accessibility requirements for housing programs assisted by recipients of CDBG and
HOME program funds.

1. Section 504 of the Rehabilitation Act of 1973

Section 504 of the Rehabilitation Act of 1973, as amended, provides "No otherwise qualified
individual with a disability in the United States ... shall, solely by reason of his or her disability,



be excluded from the participation in, be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial assistance...”. HUD's regulations
implementing the Section 504 requirements can be found at 24 CFR Part 8.

Distribution: W-3-1



Part 8 requires that recipients ensure that their programs are accessible to and usable by persons
with disabilities. Part 8 also prohibits recipients from employment discrimination based upon
disability.

The Section 504 regulations define "recipient” as any State or its political subdivision, any
instrumentality of a State or its political subdivision, any public or private agency, institution
organization, or other entity or any person to which Federal financial assistance is extended for
any program or activity directly or through another recipient, including any successor, assignee,
or transferee of a recipient, but excluding the ultimate beneficiary of the assistance (24 CFR 8.3).
For the purposes of Part 8, recipients include States and localities that are grantees and
subgrantees under the CDBG program, their subrecipients, community-based development
organizations, businesses, and any other entity that receives CDBG assistance, but not low and
moderate income beneficiaries of the program. CDBG grantees are responsible for establishing
policies and practices that they will use to monitor compliance of all covered programs,
activities, or work performed by their subrecipients, contractors, subcontractors, management
agents, etc.

Non-housing Programs

New Construction — 24 CFR Part 8 requires that new non-housing facilities constructed by
recipients of Federal financial assistance shall be designed and constructed to be readily
accessible to and usable by persons with disabilities (24 CFR 8.21(a)).

Alterations to facilities -- Part 8 requires to the maximum extent feasible that recipients make
alterations to existing non-housing facilities to ensure that such facilities are readily accessible to
and usable by individuals with disabilities. An element of an existing non-housing facility need
not be made accessible if doing so would impose undue financial and administrative burdens on
the operation of the recipients program or activity (24 CFR 8.21 (b)).

Existing non-housing facilities - A recipient is obligated to operate each non-housing program
or activity so that, when viewed in its entirety, the program or activity is readily accessible to
and usable by persons with disabilities (24 CFR 8.21 (c)).

Recipients are not necessarily required to make each of their existing non-housing facilities
accessible to and usable by persons with disabilities if when viewed in its entirety, the program
or activity is readily accessible to and usable by persons with disabilities 24 CFR 8.21(c)(1)).
Recipients are also not required to take any action that they can demonstrate would result in a
fundamental alteration in the nature of its program or activity or cause an undue administrative
and financial burden. However, recipients are still required to take other actions that would not
result in such alterations, but would nevertheless ensure that persons with disabilities receive the
benefits and services of the program (24 CFR 8.21(c)(iii)).

Historic Preservation - Recipients are not required to take any actions that would result in a
substantial impairment of significant historic features of an historic property. However, in such
cases where a physical alteration is not required, the recipient is still obligated to use alternative
means to achieve program accessibility, including using audio-visual materials and devices to
depict those portions of a historic property that cannot be made accessible, assigning persons to



guide persons with disabilities into or through portions of historic properties that cannot be made
accessible, or otherwise adopting other innovative methods so that individuals with disabilities
can still benefit from the program (24 CFR 8.21(c)(2)(ii)).

Accessibility Standards

Design, construction, or alteration of facilities in conformance with the Uniform Federal
Accessibility Standards (UFAS) is deemed to comply with the accessibility requirements for
nonhousing facilities. Recipients may depart from particular technical and scoping requirements
of UFAS where substantially equivalent or greater accessibility and usability is provided (24
CFR 8.32). For copies of UFAS, contact the HUD Distribution Center at 1-800-767-7468;
hearing-impaired, or speech-impaired persons may access this number via TTY by calling the
Federal Information Relay Service at 1-800-877-8339.

Where a property is subject to more than one law or accessibility standard, it is necessary to
comply with all applicable requirements. In some cases, it may be possible to do this by
complying with the stricter requirement; however, it is also important to ensure that meeting the
stricter requirement also meets both the scoping and technical requirements of overlapping laws
or standards.

Employment

Section 504 also prohibits discrimination based upon disability in employment (see 24 CFR Part
8, Subpart B).

I1l.  The Americans With Disabilities Act of 1990

The Americans With Disabilities Act of 1990 (ADA) guarantees equal opportunities for persons
with disabilities in employment, public accommodations, transportation, State and local
government services, and telecommunications. Unlike Section 504 which applies only to
programs and activities receiving Federal financial assistance, the ADA applies even if no
Federal financial assistance is given.

The U.S. Department of Justice enforces Titles I, 11, and 111 of the ADA. HUD shares
enforcement responsibility with the Department of Justice for Titlell, and is designated the lead
Federal agency for all programs, service and regulatory activities relating to state and local
public housing and housing assistance and referral. The Equal Employment Opportunity
Commission investigates administrative complaints involving Title I. For further information
regarding The U.S. Department of Justice enforcement of Title Il of the ADA, please visit
http://www.ADA.gov.

Title I prohibits discrimination in employment based upon disability. The regulations
implementing Title | are found at 29 CFR Part 1630. The Equal Employment Opportunity
Commission (EEOC) offers technical assistance on the ADA provisions applying to
employment. These can be obtained at the EEOC web site www.eeoc.gov, or by calling 800-
669-3362 (voice) and 800-800-3302 (TTY).



Title 11 prohibits discrimination based on disability by State and local governments. Title 11
essentially extended the Section 504 requirements to services, programs, and activities provided
by States, local governments and other entities that do not receive Federal financial assistance
from HUD or another Federal agency. CDBG grantees are covered by both Title Il and Section
504. The Department of Justice Title Il regulations are found at 28 CFR Part 35.

Title 11 also requires that facilities that are newly constructed or altered, by, on behalf of, or for
use of a public entity, be designed and constructed in a manner that makes the facility readily
accessible to and usable by persons with disabilities. (28 CFR 35.151 (a) & (b)) Facilities
constructed or altered in conformance with either UFAS or the ADA Accessibility Guidelines
for Buildings and Facilities (ADAAG) (Appendix A to 28 CFR Part 36) shall be deemed to
comply with the Title Il Accessibility requirements, except that the elevator exemption contained
at section 4.1.3(5) and section 4.1.6(1)(j) of ADAAG shall not apply. (28CFR 35.151(c))

Title 11 specifically requires that all newly constructed or altered streets, roads, and highways
and pedestrian walkways must contain curb ramps or other sloped areas at any intersection
having curbs or other barriers to entry from a street level or pedestrian walkway and that all
newly constructed or altered street level pedestrian walkways must have curb ramps at
intersections. Newly constructed or altered street level pedestrian walkways must contain curb
ramps or other sloped areas at intersections to streets, roads, or highways. (28CFR 35.151(e))

The Title Il regulations required that by January 26, 1993, public entities (State or local
governments) conduct a self-evaluation to review their current policies and practices to identify
and correct any requirements that were not consistent with the regulation. Public entities that
employed more than 50 persons were required to maintain their self-evaluations on file and make
it available for three years. If a public entity had already completed a self-evaluation under
Section 504 of the Rehabilitation Act, then the ADA only required it to do a self-evaluation of
those policies and practices that were not included in the previous self-evaluation. (28 CFR
35.105)

The Department of Justice offers technical assistance on Title Il through its web page at
www.usdoj.gov/crt/ada/taprog.htm, and through its ADA Information Line, at 202 514-0301
(voice and 202-514-0383 (TTY). The Department of Justice's technical assistance materials

include among others, the Title 11 Technical Assistance Manual with Yearly Supplements, the
ADA.guMe_tQLSmaLl Towns, and an ADA Guide entitled The ADA and City Governments:

Title 111 prohibits discrimination based upon disability in places of public accommodation
(businesses and non-profit agencies that serve the public) and “commercial” facilities (other
businesses). It applies regardless of whether the public accommodation or commercial facility is
operated by a private or public entity, or by a for profit or not for profit business. The
Department of Justice Title 111 regulations are found at 28 CFR Part 36. The Department of
Justice also offers technical assistance concerning Title 111 through the web page cited above and
the ADA Hotline cited above.

Justice also offers technical assistance concerning Title 111 through the web page cited above and

the ADA Hotline cited above. c



V. The Architectural Barriers Act of 1968

The Architectural Barriers Act of 1968 (ABA) (42 U.S.C. 4151-4157) requires that certain
buildings financed with Federal funds must be designed, constructed, or altered in accordance
with standards that ensure accessibility for persons with physical disabilities. The ABA covers
any building or facility financed in whole or in part with Federal funds, except privately-owned
residential structures. Covered buildings and facilities designed, constructed, or altered with
CDBG funds are subject to the ABA and must comply with the Uniform Federal Accessibility
Standards (UFAS) (24 CFR 570.614). In practice, buildings built to meet the requirements of
Section 504 and the ADA will conform to the requirements of the ABA.

Self Evaluations

The Section 504 regulations required recipients of Federal financial assistance to conduct a self-
evaluation of their policies and practices to determine if they were consistent with the law's
requirements. This self evaluation was to have been completed no later than July 11, 1989. Title
Il of the ADA imposed this requirement on all covered public entities. The ADA regulations
required that ADA self evaluations be completed by January 26, 1993, although those public
entities that had already performed a Section 504 self evaluation were only required to perform a
self-evaluation on those policies and practices that had not been included in the Section 504
review.

The regulatory deadlines are long past. Nonetheless, recipients who have not completed a self-
evaluation are encouraged to conduct a self-evaluation to be in compliance with this requirement
under these regulatory provisions.

Involving persons with disabilities in the self-evaluation process is very beneficial. This will
assure the most meaningful result for both the recipient and for persons with disabilities who

participate in the recipient's programs and activities. It is important to involve persons and/or
organizations representing persons with disabilities, and agencies or other experts who work

regularly with accessibility standards.

Important steps in conducting a self-evaluation and implementing its results include the
following:

e Evaluate current policies and practices and analyze them to determine if they adversely
affect the full participation of individuals with disabilities in its programs, activities and
services. Be mindful of the fact that a policy or practice may appear neutral on its face,
but may have a discriminatory effect on individuals with disabilities.

e Maodify any policies and practices that are not or may not be in compliance with the
regulations at Section 504 or Title 1l and Title 111 of the ADA.

e Take appropriate corrective steps to remedy those policies and practices which either are
discriminatory or have a discriminatory effect. Develop policies and procedures by
which persons with disabilities may request a modification of a physical barrier or a rule

or
6



practice that has the effect of limiting or excluding a person with a disability from the
benefits of the program.

e Document the self-evaluation process and activities. The Department recommends that
all recipients keep the self-evaluation on file for at least three years, including records of
the individuals and organizations consulted, areas examined and problems identified, and
document modifications and remedial steps, as an aid to meeting the requirement at 24
CFR Part 8.55.

The Department also recommends that recipients periodically update the self-evaluation,
particularly, for example, if there have been changes in the programs and services of the agency.
In addition, public entities covered by Title Il of the ADA should review any policies and
practices that were not included in their Section 504 self-evaluation and should modify
discriminatory policies and practices accordingly.

V. HUD Resources Available Concerning Section 504

Further information concerning compliance with Section 504 may be obtained through the HUD
web page (http://www.hud.gov/offices/fheo/disabilities/sect504.cfm). Additional assistance
and information may be obtained by contacting the local HUD Office of Community Planning
and Development and the Office of Fair Housing and Equal Opportunity. Below is a list of the
phone numbers for these offices.



Boston, MA
Hartford, CT
New York, NY
Buffalo, NY
Newark, NJ
Philadelphia, PA
Pittsburgh, PA
Baltimore, MD
Richmond, VA
Washington, DC
Atlanta, GA
Birmingham, AL
South Florida
Jacksonville, FL
San Juan, PR
Louisville, KY
Jackson, MS
Knoxville, TN
Greensboro, NC
Columbia, SC
Chicago, IL
Minneapolis, MN
Detroit, Ml
Milwaukee, W1
Columbus, OH
Indianapolis, IN
Little Rock, AK
Oklahoma City, OK
Kansas City, KS
Omaha, NE

St. Louis, MO
New Orleans, LA
Fort Worth, TX
San Antonio, TX
Albuguerque, NM
Denver, CO

San Francisco, CA
Los Angeles, CA
Honolulu, HI
Phoenix, AZ
Seattle, WA
Portland, OR
Manchester, NH
Anchorage, AK
Houston, TX

CPD

617 994-8357

806 240-4800 x3059
212 542-7401

716 551-5755 x5800
973 622-7900 x3300
215 656-0624 x3201
412 644-2999

410 962-2520 x3071
804 771-2100 x3766
202 275-9200 x3163
404 331-5001 x2449
205 731-2630 x1027
305 536-5678 x2257
904 232-1777 x2077
787 766-5201

502 582-6163 x200
601 965-4700 x3140
865 545-4391 x125
336 547-4000

803 765-5564

312 353-1696 x2713
612 370-3019 x2107
313 226-7900 x8059

414 297-3214 x8100

614 469-5737 x8240
317 226-6303 x6790
501 324-6375 x3300
405 609-8569

913 551-5485

402 492-3147

314 539-6524

504 589-7214 x1047
817 978-5934

210 475-6821

505 346-7361

303 672-5414 x1326
415 489-6597

213 894-8000 x3300
808 522-8180 x264
602 379-7175

206 220-5268

503 326-7018

603 666-7510 x3017
907 677-9890

817 978-5934

FHEO

617 994-8300

860 240-4800

212 264-1290

716 551-5755

973 622-7900

215 656-0663

412 644-6970

410 962-2520

804 771-2100

202 275-9200

404 331-5140

205 731-2630

305 536-5678 x2218
904 232-1241

787 766-5400

502 582-6163 x230
601 965-4700 x2435
865 545-4400

336 547-4050

803 765-5938

312 353-7776

612 370-3185

313 226-7900

414 297-3214

614 469-5737 x8170
317 226-6303

501 324-6296

405 609-8435

913 551-6958

402 492-3109

314 539-6583

504 589-7219

817 978-5900

210 475-6885

505 346-6463

303 672-5437

415 489-6602

213 894-8000 x2600
808 522-8175

602 379-6699 x5261
206 220-5170

503 326-2561

617 994-8300

907 677-9837

713 718-3199
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Office of General Counsel Guidance on
Fair Housing Act Protections for
Persons with Limited English Proficiency

l. Introduction

The Fair Housing Act (or Act) prohibits discrimination in the sale, rental or financing of
dwellings, and in other housing-related transactions, because of race, color, religion, sex, disability,
familial status or national origin.! This guidance discusses how the Fair Housing Act applies to a
housing provider’s consideration of a person’s limited ability to read, write, speak or understand
English. Specifically, this guidance addresses how the disparate treatment and discriminatory
effects methods of proof apply in Fair Housing Act cases in which a housing provider bases an
adverse housing action — such as a refusal to rent or renew a lease — on an individual’s limited
ability to read, write, speak or understand English.> Because of the close nexus between limited
English proficiency (“LEP”)* and national origin, the distinctions between intent and effects claims
involving LEP and national origin are often subtle and can be difficult to discern.

1. Background

LEP refers to a person’s limited ability to read, write, speak, or understand English.
Individuals who are LEP are not a protected class under the Act. The Act nonetheless prohibits
housing providers from using LEP selectively based on a protected class or as a pretext for
discrimination because of a protected class. The Act also prohibits housing providers from using
LEP in a way that causes an unjustified discriminatory effect.

Over twenty-five million persons in the United States, approximately nine percent of the
United States population, are LEP. Among LEP persons in the United States, approximately
16,350,000 speak Spanish (65%), 1,660,000 speak Chinese (7%), 850,000 speak Vietnamese (3%),
620,000 speak Korean (2%), 530,000 speak Tagalog (2%), 410,000 speak Russian (2%), and fewer
speak dozens of other languages.*

142 U.S.C. 88 3601-19.

2 Programs and activities that receive federal financial assistance, including from HUD, have greater obligations to
provide meaningful access to their LEP applicants and beneficiaries under Title VI of the Civil Rights Act of 1964. See
42 U.S.C. § 2000d et seq.; 24 C.F.R. § 1.4; Executive Order 13166, “Improving Access to Services for Persons with
Limited English Proficiency,” 65 Fed. Reg. 50121 (Aug. 16, 2000); see also Dep’t of Hous. & Urban Dev., Final
Guidance to Federal Financial Assistance Recipients Regarding Title VI Prohibition Against National Origin
Discrimination Affecting Limited English Proficient Persons, 72 Fed. Reg. 2732 (Jan. 22, 2007) [hereinafter HUD LEP
Guidance]. This guidance does not address the obligations under Title V1 that apply to programs and activities that
receive federal financial assistance.

3 Depending on the context, “LEP” is used to stand for “limited English proficiency” or “limited English proficient.”
4U.S. Census Bureau; American Community Survey, 2010-2014 American Community Survey 5-Year Estimates, Table
B16001; http://factfinder.census.gov/bkmk/table/1.0/en/ACS/14 5YR/B16001.

www.hud.gov espanol.hud.gov
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Nearly all LEP persons are LEP because either they or their family members are from non-
English speaking countries. The link between national origin and LEP is fairly intuitive® but is
also supported by statistics. In the United States, 34% of Asians® and 32% of Hispanics’ are LEP as
compared with 6% of whites® and 2% of non-Hispanic whites.® Focusing on place of birth, in the
United States 61% of persons born in Latin America'® and 46% of persons born in Asia'! are LEP
as compared with 2% of persons born in the United States.'? Thus, housing decisions that are based
on LEP generally relate to race or national origin.’® Sometimes, “the line between discrimination
on account of race and discrimination on account of national origin may be so thin as to be
indiscernible.”4

“National origin” means the geographic area in which a person was born or from which his
or her ancestors came.*® The geographic area need not be a country for it to be considered

someone’s “national origin,” but rather can be a region within a country, or a region that spans
multiple countries.*® In general, national origin discrimination can occur even if the defendant

> See Faith Action for Cmty. Equity v. Hawaii, No. 13-00450 SOM/RLP, 2014 U.S. Dist. LEXIS 58817 at *32 (D. Haw.
Apr. 28, 2014) (finding it “relatively intuitive” that an “English-only policy disproportionately adversely affects people
of national origins other than the United States.”); EEOC v. Premier Operator Servs., 113 F. Supp. 2d 1066, 1073 (N.D.
Tex. 2000) (“English-only rules . . . disproportionately burden national origin minorities because they preclude many
members of these groups from speaking the language in which they are best able to communicate, while rarely, if ever,
having that effect on non-minority employees.”); EEOC v. Synchro-Start Prods., 29 F. Supp. 2d 911, 912 (N.D. IIl.
1999) (“[ Alny English-only rule unarguably impacts people of some national origins (those from non-English speaking
countries) much more heavily than others.”); Saucedo v. Bros. Well Serv., Inc., 464 F. Supp. 919, 922 (S.D. Tex. 1979)
(“A rule that Spanish cannot be spoken on the job obviously has a disparate impact upon Mexican-American employees.
Most Anglo-Americans obviously have no desire and no ability to speak foreign languages on or off the job.”).

6 U.S. Census Bureau; American Community Survey, 2010-2014 American Community Survey 5-Year Estimates, Table
B16005D; http://factfinder.census.gov/bkmk/table/1.0/en/ACS/14_5YR/B16005D.

"U.S. Census Bureau; American Community Survey, 2010-2014 American Community Survey 5-Year Estimates, Table
B16005I; http://factfinder.census.gov/bkmk/table/1.0/en/ACS/14_5YR/B16005lI.

8 U.S. Census Bureau; American Community Survey, 2010-2014 American Community Survey 5-Year Estimates, Table
B16005A, http://factfinder.census.gov/bkmk/table/1.0/en/ACS/14_5YR/B16005A.

9 U.S. Census Bureau; American Community Survey, 2010-2014 American Community Survey 5-Year Estimates, Table
B16005H; http://factfinder.census.gov/bkmk/table/1.0/en/ACS/14_5YR/B16005H. As used here, “Hispanic” means of
“Hispanic, Latino, or Spanish origin.”

10 U.S. Census Bureau; American Community Survey, 2010-2014 American Community Survey 5-Year Estimates,
Table S0506; http://factfinder.census.gov/bkmk/table/1.0/en/ACS/14_5YR/S0506.

11 U.S. Census Bureau; American Community Survey, 2010-2014 American Community Survey 5-Year Estimates,
Table S0505; http://factfinder.census.gov/bkmk/table/1.0/en/ACS/14_5YR/S0505.

12 U.S. Census Bureau; American Community Survey, 2010-2014 American Community Survey 5-Year Estimates,
Table B06007; http://factfinder.census.gov/bkmk/table/1.0/en/ACS/14_5YR/B06007.

13 Race and national origin discrimination are highlighted in this memorandum because LEP cases typically involve
discrimination on these bases, but particular facts could implicate other protected classes. For example, certain religious
groups share a common language. Alternatively, a particular person’s inability to read, write or speak in English could
coincide with a disability, in which case other statutory protections, such as the obligation to provide reasonable
accommaodations, would apply.

14 Deravin v. Kerik, 335 F.3d 195, 202 (2d Cir. 2003); see also Salas v. Wis. Dep't of Corr., 493 F.3d 913, 923 (7th Cir.
2007) (“[TThere is uncertainty about what constitutes race versus national origin discrimination.).

15 Espinoza v. Farah Mfg. Co., Inc., 414 U.S. 86, 88 (1973) (employment discrimination case); Hous. Rights Ctr. v.
Donald Sterling Corp., 274 F. Supp. 2d 1129, 1138 (C.D. Cal. 2003) (applying the definition of national origin in
Espinoza to the Fair Housing Act).

16 See Guidelines on Discrimination Because of National Origin, 45 Fed. Reg. 85632, 85633 (Dec. 29, 1980) (EEOC
explanation that under Title VII national origin need not be a “sovereign nation”).
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does not know, or is mistaken about, precisely from where the plaintiff originates.” Although
language discrimination is not necessarily national origin discrimination, national origin
discrimination includes discrimination because an individual has the physical, cultural, or linguistic
characteristics of persons from a foreign geographic area.’® Thus, “[c]ourts have found a nexus
between language requirements and national origin discrimination.”*®

National statistics also demonstrate a connection between citizenship and LEP: for the U.S.
population eighteen years and over, 63% of noncitizens are LEP, compared with 39% of naturalized
citizens and 1% of native-born citizens.?® As with language discrimination, discrimination against
non-citizens or against those with a particular immigration status is not national origin
discrimination, per se, because one’s citizenship and immigration status are related but distinct from
one’s birthplace or ancestry. A requirement involving citizenship or immigration status will violate
the Act then “it has the purpose or [unjustified] effect of discriminating on the basis of national
origin.”%

1. Intentional Discrimination

A housing provider violates the Fair Housing Act if the provider uses a person’s LEP to
discriminate intentionally because of race, national origin, or another protected characteristic.
Selectively enforcing a language-related restriction based on a person’s protected class violates
the Act, as does using LEP as a pretext for intentional discrimination. In such cases, the use of
the language-related criteria is analyzed under the Act the same as is the use of any other
potentially discriminatory criteria. In an LEP case, as in any Fair Housing Act case, intentional
discrimination can be established through direct or circumstantial evidence. “The key
question . . . is whether the plaintiffs have presented sufficient evidence to permit a reasonable
jury to conclude [they] suffered an adverse housing action” because of their protected class.??

Often, “lack of English proficiency is used as a proxy for national-origin discrimination.”?®
Therefore, courts have held that language-related restrictions are “worthy of close scrutiny,”?* are
subject to “a very searching look,”? and “should be examined in the most careful possible

17 See Berke v. Ohio Dep't of Pub. Welfare, No. C-2-75-815, 1978 U.S. Dist. LEXIS 17380, at *22 (S.D. Ohio June 6,
1978) aff’d, 628 F.2d 980 (6th Cir. 1980) (Employee satisfied the prima facie elements for national origin discrimination
under Title VII even though her employer did not know that she was of Polish origin but could have inferred that her
“national origin was other than of the United States.”).

18 See, e.9., 29 C.F.R. § 1601.1 (“The [EEOC] defines national origin discrimination broadly as including, but not limited
to, the denial of equal employment opportunity because of an individual's, or his or her ancestor's, place of origin; or
because an individual has the physical, cultural or linguistic characteristics of a national origin group.”).

19 Colindres v. Quietflex Mfg., Nos. H-01-4319, -4323, 2004 U.S. Dist. LEXIS 27981, at *36 (S.D. Tex. Mar. 23, 2004).
20 U.S. Census Bureau; American Community Survey, 2010-2014 American Community Survey 5-Year Estimates,
Table B16008; http://factfinder.census.gov/bkmk/table/1.0/en/ACS/14 5YR/B16008.

21 Espinoza v. Hillwood Square Mut. Asso., 522 F. Supp. 559, 568 (E.D. Va. 1981) (quoting Espinoza v. Farah Mfg. Co.,
414 U.S. at 92) (Fair Housing Act claim alleging discrimination against non-citizens survives motion to dismiss because
“a citizenship requirement might be but one part of a wider scheme of unlawful national-origin discrimination.”).

2 Lindsay v. Yates, 578 F.3d 407, 416 (6th Cir. 2009).

23 Aghazadeh v. Me. Med. Ctr., No. 98-421-P-C, 1999 U.S. Dist. LEXIS 23538, at *12 (D. Me. July 8, 1999).

24 Rivera v. Nibco, Inc., 701 F. Supp. 2d 1135, 1141 (E.D. Cal. 2010).

% Fragante v. Honolulu, 888 F.2d 591, 596 (9th Cir. 1989).
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manner.”?® Justifications for language-related restrictions in a Fair Housing Act case must therefore
be closely scrutinized to determine whether the restriction is in fact a proxy or pretext for race or
national origin discrimination. LEP persons may speak English well enough to conduct essential
housing-related matters or have a household member who can provide assistance as needed, so a
blanket refusal to deal with LEP persons in the housing context is likely not motivated by genuine
communication concerns.?’ Suspect practices include advertisements containing blanket statements
such as “all tenants must speak English,” or turning away all applicants who are not fluent in
English. If the housing provider or resident can access free or low-cost language assistance
services, any cost-based justifications for refusing to deal with LEP persons would also be
immediately suspect.?® In addition, the languages residents speak amongst themselves or to their
guests do not affect the housing provider or neighbors in any legitimate way. Thus, bans on tenants
speaking non-English languages on the property or statements disparaging tenants for speaking non-
English languages have no cognizable justification under the Act.?®

Aside from restrictions against all persons whose primary language is not English, the
Act also may be violated by policies or practices that discriminate against persons based on their
particular primary language, whether facially or through selective enforcement.® For example,
if a housing provider has a policy of not selling, renting or lending to persons who speak a
certain language, but will conduct those same transactions with persons who speak other
languages, intentional discrimination is the likely reason.3! Courts have recognized that “an
individual’s primary language skill generally flows from his or her national origin,” and “persons of
different nationalities are often distinguished by a foreign language.”®* Because a person’s primary
language generally derives from his or her national origin, singling out persons for disparate
treatment because they speak a certain language is typically national origin discrimination.
Furthermore, the Act’s prohibitions include making statements with respect to the sale or rental of a
dwelling indicating “any preference, limitation, or discrimination” based on national origin,
evaluated according to the perceptions of a reasonable person.®® A reasonable person could
understand a restriction against persons who speak a specific language as indicating a “preference,
limitation, or discrimination” against individuals whose national origins are areas where that

26 Smothers v. Benitez, 806 F. Supp. 299, 306 (D.P.R. 1992).

27 See Odima v. Westin Tucson Hotel Co., 991 F.2d 595, 601 (9th Cir. 1993) (explaining that the court will not permit
“an easy refuge” for the defendant “to state falsely that it was not the person’s national origin” but rather his
“communication skills” that motivated the adverse action).

28 See Faith Action for Cmty. Equity, 2014 U.S. Dist. LEXIS 58817 at *35 (In a Title VI case, based on an allegation that
a third party “has been willing to offer competent translations at no cost to Defendants, and that this offer has been
repeatedly rejected... any cost-based justification for the English-only policy is undermined.”).

29 See, e.g., Cabrera v. Alvarez, 977 F. Supp. 2d 969, 977 (N.D. Cal. 2013) (Fair Housing Act claim survived a motion to
dismiss based in part on the housing provider’s statement that tenant “should learn English now that she is in America.”).
30 See Wilkie v. Geisinger Sys. Servs., No. 3:12-CV-580, 2014 U.S. Dist. LEXIS 132162, at *27 (M.D. Pa. Sep. 18,
2014) (“[1]f Plaintiff can prove that she alone was prohibited from speaking another language, then such a restriction
would be indicative of discrimination.”); Aghazadeh, 1999 U.S. Dist. LEXIS 23538, at *8 (“Discrimination against an
individual because she speaks Farsi, for example, could be considered discrimination on the basis of her national origin"
because "it is reasonable to infer that Farsi is the primary language of Iran.”).

31 See Lopez v. Advantage Plumbing & Mech. Corp., No. 15-CV-4507 (AJN), 2016 U.S. Dist. LEXIS 43608, at *12
(S.D.N.Y. Mar. 30, 2016) (“[CJourts have recognized that prohibiting certain non-English languages in the workplace
while permitting others may constitute actionable employment discrimination.”).

32 Olagues v. Russoniello, 797 F.2d 1511, 1520-21 (9th Cir. 1986), vacated as moot, 484 F.2d 131 (9th Cir. 1987).

3342 U.S.C. § 3604(c); Ragin v. N.Y. Times Co., 923 F.2d 995, 1002 (2d Cir. 1991) (describing the standard for 42
U.S.C. § 3604(c) as the perception of an “ordinary” or “reasonable” person).
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language is primarily used. Therefore, a notice, statement, or advertisement with respect to the sale
or rental of a dwelling containing such a restriction will likely violate the Act.

Under Title VII of the Civil Rights Act of 1964 (“Title VII”"),** some courts have
recognized as legitimate the needs of employers to require that employees speak English for
effective supervision, a cohesive workforce and to put customers at ease.®® A housing provider’s
relationship with a resident, however, is quite different from that of a supervisor with an
employee in that generally a supervisor must instruct and monitor the employee to improve
performance. Likewise, the relationship among neighbors does not resemble that of coworkers
in that generally neighbors can coexist effectively with minimal communication. Title VII also
has the bona fide occupational qualification defense,®® which does not exist under the Fair
Housing Act. Thus, many of the interests asserted by employers that some courts have
recognized as non-pretextual under Title VVII will be inapplicable with regards to housing,
lending or other real-estate related transactions covered by the Act.

A person’s accent and his or her national origin are “inextricably intertwined.”’ It is
thus inconceivable that a housing decision that treats someone differently because he or she
speaks English fluently but with an accent is anything but intentional discrimination because of
national origin in violation of the Act.3® The same is true for housing-related policies or
practices that treat persons with certain accents differently than persons with other accents.

Targeting individuals for unfair or illegal housing-related services who are LEP or speak
a particular language may also constitute intentional discrimination in violation of the Act. This
is akin to “reverse redlining,” where a service provider, such as a lender or insurer, targets a
group of persons who share a race or national origin, or targets an area where most of the
residents share a race or national origin, for the extension of credit or insurance on unfair or
illegal terms.*® Targeting in this manner violates the Act, regardless of whether the defendant
acts based on animus towards the individuals’ race or national origin group. In the same way,
targeting such a group or area for other housing-related services, such as home loan
modifications or audits, on unfair or illegal terms also violates the Act.** In some of these
targeting cases, the discrimination has consisted of unfair and illegal language-related practices,

342 U.S.C. § 2000¢ et seq.

% See, e.g., Roman v. Cornell Univ., 53 F. Supp. 2d 223, 237 (N.D.N.Y. 1999) (collecting cases).

% See 42 U.S.C. § 2000e-2(e)(1).

37 Gold v. FedEx Freight E., Inc., 487 F.3d 1001, 1008 (6th Cir. 2007); Raad v. Fairbanks N. Star Borough, 323 F.3d
1185, 1195 (9th Cir. 2003).

38 Compare Gold, 487 F.3d 1001 at 1009 (“Our characterization of [defendant’s] comments concerning [plaintiff’s]
accent as direct evidence of national-origin discrimination is consistent with the Supreme Court's statements on the
subject.”); with Shah v. Oklahoma, 485 F. App'x 971, 974 (10th Cir. 2012) (“[Clomments regarding a plaintiff’s accent
may constitute circumstantial evidence of discrimination.”).

39 See Odima, 53 F.3d at 1491 n.2 (in finding employment discrimination, noting that the plaintiff, who spoke with a
Nigerian accent, was told to go to speech therapy to advance his career while a coworker, who spoke with an Austrian
accent, was not).

40 See Hargraves v. Capital City Mortg. Corp., 140 F. Supp. 2d 7, 20 (D.D.C. 2000).

41 See HUD v. The Home Loan Auditors, L.L.C. (Jan. 7, 2016), http://portal.hud.gov/hudportal/documents/huddoc?id=
16-1-CHARGE-CALI.PDF



such as false advertising in non-English mediums and failing to explain untranslated documents
or translating them inaccurately.*?

If a housing provider is required to provide housing-related language assistance services
to LEP persons under federal, state or local law, or by contract, and the housing provider fails to
comply with that requirement, this too may constitute intentional discrimination.*® By failing to
comply with a requirement to provide language assistance, the housing provider may be denying
individuals, based on their national origin, an equal opportunity to enjoy the housing benefits to
which that requirement entitles them.**

IV.  Discriminatory Effects Liability and Use of Limited English Proficiency to Make
Housing Decisions

A housing provider violates the Fair Housing Act when the provider’s policy or practice has
an unjustified discriminatory effect, even when the provider had no intent to discriminate.*® Under
this standard, a facially-neutral policy or practice that has a discriminatory effect because of race,
national origin, or another protected characteristic violates the Act if it is not supported by a legally
sufficient justification. Thus, where a policy or practice that restricts access to housing on the basis
of LEP has a discriminatory effect based on national origin, race, or other protected characteristic,
such policy or practice violates the Act if it is not necessary to serve a substantial, legitimate,
nondiscriminatory interest of the housing provider, or if such interest could be served by another
practice that has a less discriminatory effect.*® Discriminatory effects liability is assessed under a
three-step burden-shifting standard requiring a fact-specific analysis.*’

The following sections discuss the three steps used to analyze claims that a housing
provider’s use of LEP results in an unjustified discriminatory effect in violation of the Act.

A. Assessing the Discriminatory Effect

In the first step of the analysis, the plaintiff (or HUD in an administrative proceeding)
must prove that the defendant’s policy or practice concerning LEP persons has a discriminatory
effect, that is, that the policy results in a disparate impact on a group of persons because of the
group’s national origin, race, or other protected characteristic.*® The burden of proving this first

42 |d.; Garcia v. Zak, 37 MDLR 55 (Mass. Comm’n Against Discrimination, Apr. 28, 2015).

43 See Cabrera, 977 F. Supp. 2d at 977 (denying a motion to dismiss as to plaintiffs’ intentional Fair Housing Act claim
where the plaintiffs, LEP tenants, alleged, inter alia, that their landlord failed to provide translation services as required
by their lease).

44 See Almendares v. Palmer, 284 F. Supp. 2d 799, 808 (N.D. Ohio 2003) (finding that one could “logically infer”
discriminatory intent where the defendant “chose to continue a policy of failing to ensure bilingual services” as required
by Title VI “knowing that Spanish-speaking applicants and recipients . . . were being harmed as the consequence”).
4524 C.F.R. § 100.500; accord Tex. Dep't of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc.,  U.S. 135
S. Ct. 2507, 2514-15 (2015).

46 24 C.F.R. § 100.500; see also Inclusive Cmtys. Project, 135 S. Ct. at 2514-15 (summarizing the standards in HUD’s
discriminatory effects regulations at 24 C.F.R. § 100.500).

47 See 24 C.F.R. § 100.500.

48 1d. A discriminatory effect can also be proven with evidence that the policy creates, increases, reinforces, or
perpetuates segregated housing patterns. See 24 C.F.R. 8 100.500(a). This guidance addresses only the method for
analyzing a disparate impact claim, which in HUD’s experience is more commonly asserted in this context.
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step of the analysis is satisfied by presenting evidence proving that the challenged practice
causes or predictably will cause a disparate impact.

Census data may be used to prove that an LEP-related policy has a disparate impact
based on race, national origin or another protected characteristic.*® The U.S. Census Bureau
publishes data relating LEP to other criteria that may be relevant to a given case, such as national
origin, race, geography, language spoken, citizenship, and age, and it also provides Public Use
Microdata Sample files that can be used to produce figures relating LEP to other potentially
relevant criteria, such as income, household size and renter/owner status. Other evidence can
also demonstrate the existence of a disparate impact, such as the characteristics of the actual
applicants or residents affected by a housing provider’s policy, where, for example, a landlord is
alleged to have evicted all tenants who are LEP. No single comparative method is generally
required or always preferred. Regardless of the method of analysis, determining whether a
policy or practice results in a disparate impact is ultimately a fact-specific and case-specific
inquiry.

A policy disfavoring LEP persons can have a disparate impact on persons of multiple
national origins; in other words, the members of the injured group need not all be of the same
national origin. As one court explained:

The fact that the impact of the English-only policy does not fall only on
one national origin or a few national origins does not prevent the impact of
the policy from being disparate. Indeed, if an impact cannot be ‘disparate’
when it affects multiple national origins, then any policy would be
immune from challenge so long as it casts its discriminatory net widely
enough. If a policy differently affects individuals from nations where
English is the primary language and nations where it is not, then the policy
has a disparate impact.>

B. Evaluating Whether the Challenged Policy or Practice is Necessary to Achieve a
Substantial, Legitimate, Nondiscriminatory Interest

In the second step of the discriminatory effects analysis, the burden shifts to the housing
provider to prove that the challenged policy or practice is justified — that is, that it is necessary to
achieve a substantial, legitimate, nondiscriminatory interest of the provider.>? The interest
proffered by the housing provider may not be hypothetical or speculative, meaning the housing
provider must be able to supply evidence proving that the housing provider has a substantial,
legitimate, nondiscriminatory interest supporting the challenged policy.5? Assertions based on
generalizations or stereotypes about LEP persons will not satisfy the housing provider’s burden.

49 Cf. Veles v. Lindow, No 99-15795, 2000 U.S. App. LEXIS 27672, at *3 (9th Cir. Nov. 1, 2000) (affirming verdict in
favor of defendants where plaintiffs had “provided virtually no evidence to prove disparate impact and inexplicably
failed to object to the district court’s exclusion of statistical evidence in support of their claim”).

%0 Faith Action for Cmty. Equity, 2014 U.S. Dist. LEXIS 58817 at *33 (Title VI challenge to Hawaii’s decision to cease
offering its driver’s license test in eight non-English languages).

5124 C.F.R. § 100.500(c)(2).

52 See 24 C.F.R. § 100.500(b)(2); see also 78 Fed. Reg. 11460, 11471 (Feb. 15, 2013).
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Whether a policy or practice is necessary to achieve a housing provider’s substantial,
legitimate, nondiscriminatory interest will vary by case. Many of the LEP cases in the
employment context where the business justification defense has succeeded lack analogs in the
housing context. Housing and employment practices differ for many reasons, including the
amount and nature of the communication that they generally require.>® Therefore, many of the
business justifications that have succeeded under Title VII will not apply or will not be
considered substantial, legitimate, nondiscriminatory interests under the Act.

English proficiency is likely not necessary in the seller-buyer context because it does not
involve an ongoing relationship. Nor is it likely necessary in the landlord-tenant context where
communications are not particularly complex or frequent or where, for example, a landlord
employs a management company with multilingual staff or otherwise can access language
assistance. Similarly, refusing to allow an LEP borrower to have mortgage documents
translated, or refusing to provide the borrower with translated documents that the lender or
mortgage broker has readily available, is likely not necessary to achieve a substantial, legitimate,
nondiscriminatory interest. Likewise, restricting a borrower’s use of an interpreter, or requiring
that an English speaker cosign a mortgage, likely will not prove justifiable.

Some states require that if negotiations for a mortgage are conducted in a non-English
language, certain mortgage documents must also be provided in that language.>* Avoiding
compliance with a state consumer protection law would not be considered a substantial,
legitimate, nondiscriminatory interest that would justify refusing to serve LEP borrowers.

C. Evaluating Whether There Is a Less Discriminatory Alternative

The third step of the discriminatory effects analysis is applicable only if a housing
provider successfully proves that its language-related policy or practice is necessary to achieve
its substantial, legitimate, nondiscriminatory interest. In the third step, the burden shifts back to
the plaintiff (or HUD in an administrative proceeding) to prove that such interest could be served
by another practice that has a less discriminatory effect.® The identification of a less
discriminatory alternative will depend on the particulars of the policy or practice under
challenge, as well as specifics about the housing at issue and affected population.

Allowing a tenant (or home-buyer, mortgage-borrower, etc.) a reasonable amount of time
to take a document, such as a lease, to be translated, could be a less discriminatory alternative.
Other less discriminatory alternatives in an LEP case might include obtaining written or oral
translation services or drawing upon the language skills of staff members. Similarly, if the
family has a member who speaks English or brings another person along to interpret, agreeing to
communicate through these individuals could be an alternative to refusing to deal with anyone
who does not speak English.>®

53 See supra Part 111 discussing the reasons housing differs from employment with regards to intent claims, which apply
to effects claims as well.

% See, e.g., Cal. Civ. Code § 1632; Or. Rev. Stat. § 86A.198.

% 24 C.F.R. § 100.500(c)(3).

%6 For assisted housing providers, however, requiring tenants to rely on family members rather than providing language
assistance may not be permissible under Title VI. See HUD LEP Guidance, supra note 2, at 2743.
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V. Conclusion

The Fair Housing Act prohibits both intentional housing discrimination and housing
practices that have an unjustified discriminatory effect because of race, national origin or other
protected characteristics. Selective application of a language-related policy, or use of LEP as a
pretext for unequal treatment of individuals based on race, national origin, or other protected
characteristics, violates the Act. Moreover, because of the close link between LEP and certain
racial and national origin groups, restrictions on access to housing based on LEP are likely
disproportionately to burden certain protected classes and, if not legally justified, may violate the
Act under a discriminatory effects theory.

Helen R. Kanovsky, General Counsel
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Subpart A—Purpose, Legal Authority, Federal Laws and Authorities
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§58.1 Purpose and applicability.

(a) Purpose. This part provides instructions and guidance to recipients of HUD assistance and other responsible entities for
conducting an environmental review for a particular project or activity and for obtaining approval of a Request for Release of
Funds.

(b) Applicability. This part applies to activities and projects where specific statutory authority exists for recipients or other
responsible entities to assume environmental responsibilities. Programs and activities subject to this part include:

(1) Community Development Block Grant programs authorized by Title | of the Housing and Community Development Act
of 1974, in accordance with section 104(g) (42 U.S.C. 5304(q));

(2) [Reserved]

(3)(i) Grants to states and units of general local government under the Emergency Shelter Grant Program, Supportive
Housing Program (and its predecessors, the Supportive Housing Demonstration Program (both Transitional Housing and
Permanent Housing for Homeless Persons with Disabilities) and Supplemental Assistance for Facilities to Assist the
Homeless), Shelter Plus Care Program, Safe Havens for Homeless Individuals Demonstration Program, and Rural Homeless
Housing Assistance, authorized by Title IV of the McKinney-Vento Homeless Assistance Act, in accordance with section 443
(42 U.S.C. 11402);

(ii) Grants beginning with Fiscal Year 2001 to private non-profit organizations and housing agencies under the Supportive
Housing Program and Shelter Plus Care Program authorized by Title IV of the McKinney-Vento Homeless Assistance Act, in
accordance with section 443 (42 U.S.C. 11402);

(4) The HOME Investment Partnerships Program authorized by Title Il of the Cranston-Gonzalez National Affordable
Housing Act (NAHA), in accordance with section 288 (42 U.S.C. 12838);

(5) Grants to States and units of general local government for abatement of lead-based paint and lead dust hazards
pursuant to Title Il of the Departments of Veterans Affairs and Housing and Urban Development and Independent Agencies
Appropriations Act, 1992, and grants for lead-based paint hazard reduction under section 1011 of the Housing and Community
Development Act of 1992, in accordance with section 1011(0) (42 U.S.C. 4852(0));

(6)(i) Public Housing Programs under Title | of the United States Housing Act of 1937, including HOPE VI grants authorized
under section 24 of the Act for Fiscal Year 2000 and later, in accordance with section 26 (42 U.S.C. 1437x);



(i) Grants for the revitalization of severely distressed public housing (HOPE VI) for Fiscal Year 1999 and prior years, in
accordance with Title Il of the Departments of Veterans Affairs and Housing and Urban Development, and Independent
Agencies Appropriations Act, 1999 (Pub. L. 105-276, approved October 21, 1998); and

(iii) Assistance administered by a public housing agency under section 8 of the United States Housing Act of 1937, except
for assistance provided under part 886 of this title, in accordance with section 26 (42 U.S.C. 1437x);

(7) Special Projects appropriated under an appropriation act for HUD, such as special projects under the heading “Annual
Contributions for Assisted Housing” in Title Il of various Departments of Veterans Affairs and Housing and Urban Development,
and Independent Agencies Appropriations Acts, in accordance with section 305(c) of the Multifamily Housing Property
Disposition Reform Act of 1994 (42 U.S.C. 3547);

(8) The FHA Multifamily Housing Finance Agency Pilot Program under section 542(c) of the Housing and Community
Development Act of 1992, in accordance with section 542(c)(9)(12 U.S.C. 1707 note);

(9) The Self-Help Homeownership Opportunity Program under section 11 of the Housing Opportunity Program Extension
Act of 1996 (Pub. L. 104-120, 110 Stat. 834), in accordance with section 11(m));

(10) Assistance provided under the Native American Housing Assistance and Self-Determination Act of 1996 (NAHASDA),
in accordance with:

(i) Section 105 for Indian Housing Block Grants and Federal Guarantees or Financing for Tribal Housing Authorities (25
U.S.C. 4115 and 4226); and

(i) Section 806 for Native Hawaiian Housing Block Grants (25 U.S.C. 4226);

(11) Indian Housing Loan Guarantees authorized by section 184 of the Housing and Community Development Act of 1992,
in accordance with section 184(k) (12 U.S.C. 1715z-13a(k)); and

(12) Grants for Housing Opportunities for Persons with AIDS (HOPWA) under the AIDS Housing Opportunity Act, as
follows: competitive grants beginning with Fiscal Year 2001 and all formula grants, in accordance with section 856(h) (42 U.S.C.
12905(h)); all grants for Fiscal Year 1999 and prior years, in accordance with section 207(c) of the Departments of Veterans
Affairs and Housing and Urban Development, and Independent Agencies Appropriations Act, 1999 (Pub. L. 105-276, approved
October 21, 1998).

(c) When HUD assistance is used to help fund a revolving loan fund that is administered by a recipient or another party, the
activities initially receiving assistance from the fund are subject to the requirements in this part. Future activities receiving
assistance from the revolving loan fund, after the fund has received loan repayments, are subject to the environmental review
requirements if the rules of the HUD program that initially provided assistance to the fund continue to treat the activities as
subject to the Federal requirements. If the HUD program treats the activities as not being subject to any Federal requirements,
then the activities cease to become Federally-funded activities and the provisions of this part do not apply.

(d) To the extent permitted by applicable laws and the applicable regulations of the Council on Environmental Quality, the
Assistant Secretary for Community Planning and Development may, for good cause and with appropriate conditions, approve
waivers and exceptions or establish criteria for exceptions from the requirements of this part.

[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56127, Sept. 29, 2003]
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§58.2 Terms, abbreviations and definitions.

(a) For the purposes of this part, the following definitions supplement the uniform terminology provided in 40 CFR part
1508:

(1) Activity means an action that a grantee or recipient puts forth as part of an assisted project, regardless of whether its
cost is to be borne by the HUD assistance or is an eligible expense under the HUD assistance program.

(2) Certifying Officer means the official who is authorized to execute the Request for Release of Funds and Certification
and has the legal capacity to carry out the responsibilities of §58.13.

(3) Extraordinary Circumstances means a situation in which an environmental assessment (EA) or environmental impact
statement (EIS) is not normally required, but due to unusual conditions, an EA or EIS is appropriate. Indicators of unusual
conditions are:

(i) Actions that are unique or without precedent;



(ii) Actions that are substantially similar to those that normally require an EIS;
(iii) Actions that are likely to alter existing HUD policy or HUD mandates; or

(iv) Actions that, due to unusual physical conditions on the site or in the vicinity, have the potential for a significant impact
on the environment or in which the environment could have a significant impact on users of the facility.

(4) Project means an activity, or a group of integrally related activities, designed by the recipient to accomplish, in whole or
in part, a specific objective.

(5) Recipient means any of the following entities, when they are eligible recipients or grantees under a program listed in
§58.1(b):

(i) A State that does not distribute HUD assistance under the program to a unit of general local government;
(i) Guam, the Northern Mariana Islands, the Virgin Islands, American Samoa, and Palau;

(iii) A unit of general local government;

(iv) An Indian tribe;

(v) With respect to Public Housing Programs under §58.1(b)(6)(i), fiscal year 1999 and prior HOPE VI grants under
§58.1(b)(6)(ii) or Section 8 assistance under §58.1(b)(6)(iii), a public housing agency;

(vi) Any direct grantee of HUD for a special project under §58.1(b)(7);

(vii) With respect to the FHA Multifamily Housing Finance Agency Program under 58.1(b)(8), a qualified housing finance
agency;

(viii) With respect to the Self-Help Homeownership Opportunity Program under §58.1(b)(9), any direct grantee of HUD.

(ix)(A) With respect to NAHASDA assistance under §58.1(b)(10), the Indian tribe or the Department of Hawaiian Home
Lands; and

(B) With respect to the Section 184 Indian Housing Loan Guarantee program under §58.1(b)(11), the Indian tribe.

(x) With respect to the Shelter Plus Care and Supportive Housing Programs under §58.1(b)(3)(ii), nonprofit organizations
and other entities.

(6) Release of funds. In the case of the FHA Multifamily Housing Finance Agency Program under §58.1(b)(8), Release of
Funds, as used in this part, refers to HUD issuance of a firm approval letter, and Request for Release of Funds refers to a
recipient's request for a firm approval letter. In the case of the Section 184 Indian Housing Loan Guarantee program under
§58.1(b)(11), Release of Funds refers to HUD's issuance of a commitment to guarantee a loan, or if there is no commitment,
HUD's issuance of a certificate of guarantee.

(7) Responsible Entity. Responsible Entity means:

(i) With respect to environmental responsibilities under programs listed in §58.1(b)(1), (2), (3)(i), (4), and (5), a recipient
under the program.

(i) With respect to environmental responsibilities under the programs listed in §58.1(b)(3)(ii) and (6) through (12), a state,
unit of general local government, Indian tribe or Alaska Native Village, or the Department of Hawaiian Home Lands, when it is
the recipient under the program. Under the Native American Housing Assistance and Self-Determination Act of 1996 (25 U.S.C.
4101 et seq.) listed in §58.1(b)(10)(i), the Indian tribe is the responsible entity whether or not a Tribally Designated Housing
Entity is authorized to receive grant amounts on behalf of the tribe. The Indian tribe is also the responsible entity under the
Section 184 Indian Housing Loan Guarantee program listed in §58.1(b)(11). Regional Corporations in Alaska are considered
Indian tribes in this part. Non-recipient responsible entities are designated as follows:

(A) For qualified housing finance agencies, the State or a unit of general local government, Indian tribe or Alaska native
village whose jurisdiction contains the project site;

(B) For public housing agencies, the unit of general local government within which the project is located that exercises land
use responsibility, or if HUD determines this infeasible, the county, or if HUD determines this infeasible, the State;

(C) For non-profit organizations and other entities, the unit of general local government, Indian tribe or Alaska native village
within which the project is located that exercises land use responsibility, or if HUD determines this infeasible, the county, or if



HUD determines this infeasible, the State;

(8) Unit Density refers to a change in the number of dwelling units. Where a threshold is identified as a percentage change
in density that triggers review requirements, no distinction is made between an increase or a decrease in density.

(9) Tiering means the evaluation of an action or an activity at various points in the development process as a proposal or
event becomes ripe for an Environment Assessment or Review.

(10) Vacant Building means a habitable structure that has been vacant for more than one year.
(b) The following abbreviations are used throughout this part:
(1) CDBG—Community Development Block Grant;
(2) CEQ—Council on Environmental Quality;
(3) EA—Environmental Assessment;
(4) EIS—Environmental Impact Statement;
(5) EPA—Environmental Protection Agency;
(6) ERR—Environmental Review Record;
(7) FONSI—Finding of No Significant Impact;
(8) HUD—Department of Housing and Urban Development;
(9) NAHA—Cranston-Gonzalez National Affordable Housing Act of 1990;
(10) NEPA—National Environmental Policy Act of 1969, as amended,;
(11) NOI/EIS—Notice of Intent to Prepare an EIS;
(12) NOI/RROF—Notice of Intent to Request Release of Funds;
(13) ROD—Record of Decision;
(14) ROF—Release of Funds; and
(15) RROF—Request for Release of Funds.
[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56128, Sept. 29, 2003]
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§58.4 Assumption authority.

(a) Assumption authority for responsible entities: General. Responsible entities shall assume the responsibility for
environmental review, decision-making, and action that would otherwise apply to HUD under NEPA and other provisions of law
that further the purposes of NEPA, as specified in §58.5. Responsible entities that receive assistance directly from HUD
assume these responsibilities by execution of a grant agreement with HUD and/or a legally binding document such as the
certification contained on HUD Form 7015.15, certifying to the assumption of environmental responsibilities. When a State
distributes funds to a responsible entity, the State must provide for appropriate procedures by which these responsible entities
will evidence their assumption of environmental responsibilities.

(b) Particular responsibilities of the States. (1) States are recipients for purposes of directly undertaking a State project and
must assume the environmental review responsibilities for the State's activities and those of any non-governmental entity that
may participate in the project. In this case, the State must submit the certification and RROF to HUD for approval.

(2) States must exercise HUD's responsibilities in accordance with §58.18, with respect to approval of a unit of local
government's environmental certification and RROF for a HUD assisted project funded through the state. Approval by the state
of a unit of local government's certification and RROF satisfies the Secretary's responsibilities under NEPA and the related laws
cited in §58.5.

(c) Particular responsibilities of Indian tribes. An Indian tribe may, but is not required to, assume responsibilities for
environmental review, decision-making and action for programs authorized by the Native American Housing Assistance and



Self-Determination Act of 1996 (25 U.S.C. 4101 et seq.) (other than title VIII) or section 184 of the Housing and Community
Development Act of 1992 (12 U.S.C. 1715z-13a). The tribe must make a separate decision regarding assumption of
responsibilities for each of these Acts and communicate that decision in writing to HUD. If the tribe assumes these
responsibilities, the requirements of this part shall apply. If a tribe formally declines assumption of these responsibilities, they
are retained by HUD and the provisions of part 50 of this title apply.

[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56128, Sept. 29, 2003]
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§58.5 Related Federal laws and authorities.

In accordance with the provisions of law cited in §58.1(b), the responsible entity must assume responsibilities for
environmental review, decision-making and action that would apply to HUD under the following specified laws and authorities.
The responsible entity must certify that it has complied with the requirements that would apply to HUD under these laws and
authorities and must consider the criteria, standards, policies and regulations of these laws and authorities.

(a) Historic properties. (1) The National Historic Preservation Act of 1966 (16 U.S.C. 470 et seq.), particularly sections 106
and 110 (16 U.S.C. 470 and 470h-2).

(2) Executive Order 11593, Protection and Enhancement of the Cultural Environment, May 13, 1971 (36 FR 8921), 3 CFR
1971-1975 Comp., p. 559, particularly section 2(c).

(3) Federal historic preservation regulations as follows:
(i) 36 CFR part 800 with respect to HUD programs other than Urban Development Action Grants (UDAG); and
(i) 36 CFR part 801 with respect to UDAG.

(4) The Reservoir Salvage Act of 1960 as amended by the Archeological and Historic Preservation Act of 1974 (16 U.S.C.
469 et seq.), particularly section 3 (16 U.S.C. 469a-1).

(b) Floodplain management and wetland protection. (1) Executive Order 11988, Floodplain Management, May 24, 1977 (42
FR 26951), 3 CFR, 1977 Comp., p. 117, as interpreted in HUD regulations at 24 CFR part 55, particularly section 2(a) of the
order (For an explanation of the relationship between the decision-making process in 24 CFR part 55 and this part, see §55.10
of this subtitle A.)

(2) Executive Order 11990, Protection of Wetlands, May 24, 1977 (42 FR 26961), 3 CFR, 1977 Comp., p. 121, as
interpreted in HUD regulations at 24 CFR part 55, particularly sections 2 and 5 of the order.

(c) Coastal Zone Management. The Coastal Zone Management Act of 1972 (16 U.S.C. 1451 et seq.), as amended,
particularly section 307(c) and (d) (16 U.S.C. 1456(c) and (d)).

(d) Sole source aquifers. (1) The Safe Drinking Water Act of 1974 (42 U.S.C. 201, 300(f) et seq., and 21 U.S.C. 349) as
amended; particularly section 1424(e)(42 U.S.C. 300h-3(e)).

(2) Sole Source Aquifers (Environmental Protection Agency—40 CFR part 149).

(e) Endangered species. The Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.) as amended, particularly section 7
(16 U.S.C. 1536).

(f) Wild and scenic rivers. The Wild and Scenic Rivers Act of 1968 (16 U.S.C. 1271 et seq.) as amended, particularly
section 7(b) and (c) (16 U.S.C. 1278(b) and (c)).

(g) Air quality. (1) The Clean Air Act (42 U.S.C. 7401 et. seq.) as amended; particularly section 176(c) and (d) (42 U.S.C.
7506(c) and (d)).

(2) Determining Conformity of Federal Actions to State or Federal Implementation Plans (Environmental Protection Agency
—40 CFR parts 6, 51, and 93).

(h) Farmlands protection. (1) Farmland Protection Policy Act of 1981 (7 U.S.C. 4201 et seq.) particularly sections 1540(b)
and 1541 (7 U.S.C. 4201(b) and 4202).

(2) Farmland Protection Policy (Department of Agriculture—7 CFR part 658).



(i) HUD environmental standards. (1) Applicable criteria and standards specified in part 51 of this title, other than the
runway clear zone notification requirement in §51.303(a)(3).

(2)(i) Also, it is HUD policy that all properties that are being proposed for use in HUD programs be free of hazardous
materials, contamination, toxic chemicals and gases, and radioactive substances, where a hazard could affect the health and
safety of occupants or conflict with the intended utilization of the property.

(ii) The environmental review of multifamily housing with five or more dwelling units (including leasing), or non-residential
property, must include the evaluation of previous uses of the site or other evidence of contamination on or near the site, to
ensure that the occupants of proposed sites are not adversely affected by any of the hazards listed in paragraph (i)(2)(i) of this
section.

(iii) Particular attention should be given to any proposed site on or in the general proximity of such areas as dumps,
landfills, industrial sites, or other locations that contain, or may have contained, hazardous wastes.

(iv) The responsible entity shall use current techniques by qualified professionals to undertake investigations determined
necessary.

(j) Environmental justice. Executive Order 12898—Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations, February 11, 1994 (59 FR 7629), 3 CFR, 1994 Comp. p. 859.

[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56128, Sept. 29, 2003; 78 FR 68734, Nov. 15, 2013]
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§58.6 Other requirements.

In addition to the duties under the laws and authorities specified in §58.5 for assumption by the responsible entity under the
laws cited in §58.1(b), the responsible entity must comply with the following requirements. Applicability of the following
requirements does not trigger the certification and release of funds procedure under this part or preclude exemption of an
activity under §58.34(a)(12) and/or the applicability of §58.35(b). However, the responsible entity remains responsible for
addressing the following requirements in its ERR and meeting these requirements, where applicable, regardless of whether the
activity is exempt under §58.34 or categorically excluded under §58.35(a) or (b).

(a)(1) Under the Flood Disaster Protection Act of 1973, as amended (42 U.S.C. 4001-4128), Federal financial assistance
for acquisition and construction purposes (including rehabilitation) may not be used in an area identified by the Federal
Emergency Management Agency (FEMA) as having special flood hazards, unless:

(i) The community in which the area is situated is participating in the National Flood Insurance Program (see 44 CFR parts
59 through 79), or less than one year has passed since the FEMA notification regarding such hazards; and

(i) Where the community is participating in the National Flood Insurance Program, flood insurance protection is to be
obtained as a condition of the approval of financial assistance to the property owner.

(2) Where the community is participating in the National Flood Insurance Program and the recipient provides financial
assistance for acquisition or construction purposes (including rehabilitation) for property located in an area identified by FEMA
as having special flood hazards, the responsible entity is responsible for assuring that flood insurance under the National Flood
Insurance Program is obtained and maintained.

(3) Paragraph (a) of this section does not apply to Federal formula grants made to a State.

(4) Flood insurance requirements cannot be fulfilled by self-insurance except as authorized by law for assistance to state-
owned projects within states approved by the Federal Insurance Administrator consistent with 44 CFR 75.11.

(b) Under section 582 of the National Flood Insurance Reform Act of 1994, 42 U.S.C. 5154a, HUD disaster assistance that
is made available in a special flood hazard area may not be used to make a payment (including any loan assistance payment)
to a person for repair, replacement or restoration for flood damage to any personal, residential or commercial property if:

(1) The person had previously received Federal flood disaster assistance conditioned on obtaining and maintaining flood
insurance; and

(2) The person failed to obtain and maintain flood insurance.

(c) Pursuant to the Coastal Barrier Resources Act, as amended by the Coastal Barrier Improvement Act of 1990 (16 U.S.C.
3501), HUD assistance may not be used for most activities proposed in the Coastal Barrier Resources System.



(d) In all cases involving HUD assistance, subsidy, or insurance for the purchase or sale of an existing property in a
Runway Clear Zone or Clear Zone, as defined in 24 CFR part 51, the responsible entity shall advise the buyer that the property
is in a runway clear zone or clear zone, what the implications of such a location are, and that there is a possibility that the
property may, at a later date, be acquired by the airport operator. The buyer must sign a statement acknowledging receipt of
this information.

[61 FR 19122, Apr. 30, 1996, as amended at 63 FR 15271, Mar. 30, 1998; 78 FR 68734, Nov. 15, 2013]
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Subpart B—General Policy: Responsibilities of Responsible Entities
+ Back to Top

§58.10 Basic environmental responsibility.

In accordance with the provisions of law cited in §58.1(b), except as otherwise provided in §58.4(c), the responsible entity
must assume the environmental responsibilities for projects under programs cited in §58.1(b). In doing so, the responsible entity
must comply with the provisions of NEPA and the CEQ regulations contained in 40 CFR parts 1500 through 1508, including the
requirements set forth in this part.

[68 FR 56128, Sept. 29, 2003]
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§58.11 Legal capacity and performance.

(a) A responsible entity which believes that it does not have the legal capacity to carry out the environmental
responsibilities required by this part must contact the appropriate local HUD Office or the State for further instructions.
Determinations of legal capacity will be made on a case-by-case basis.

(b) If a public housing, special project, HOPWA, Supportive Housing, Shelter Plus Care, or Self-Help Homeownership
Opportunity recipient that is not a responsible entity objects to the non-recipient responsible entity conducting the environmental
review on the basis of performance, timing, or compatibility of objectives, HUD will review the facts to determine who will
perform the environmental review.

(c) At any time, HUD may reject the use of a responsible entity to conduct the environmental review in a particular case on
the basis of performance, timing or compatibility of objectives, or in accordance with §58.77(d)(1).

(d) If a responsible entity, other than a recipient, objects to performing an environmental review, or if HUD determines that
the responsible entity should not perform the environmental review, HUD may designate another responsible entity to conduct
the review in accordance with this part or may itself conduct the environmental review in accordance with the provisions of 24
CFR part 50.

[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56129, Sept. 29, 2003]
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§58.12 Technical and administrative capacity.

The responsible entity must develop the technical and administrative capability necessary to comply with 40 CFR parts
1500 through 1508 and the requirements of this part.
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§58.13 Responsibilities of the certifying officer.

Under the terms of the certification required by §58.71, a responsible entity's certifying officer is the “responsible Federal
official” as that term is used in section 102 of NEPA and in statutory provisions cited in §58.1(b). The Certifying Officer is
therefore responsible for all the requirements of section 102 of NEPA and the related provisions in 40 CFR parts 1500 through
1508, and 24 CFR part 58, including the related Federal authorities listed in §58.5. The Certifying Officer must also:

(a) Represent the responsible entity and be subject to the jurisdiction of the Federal courts. The Certifying Officer will not
be represented by the Department of Justice in court; and

(b) Ensure that the responsible entity reviews and comments on all EISs prepared for Federal projects that may have an
impact on the recipient's program.
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§58.14 Interaction with State, Federal and non-Federal entities.

A responsible entity shall consult with appropriate environmental agencies, State, Federal and non-Federal entities and the
public in the preparation of an EIS, EA or other environmental reviews undertaken under the related laws and authorities cited
in §58.5 and §58.6. The responsible entity must also cooperate with other agencies to reduce duplication between NEPA and
comparable environmental review requirements of the State (see 40 CFR 1506.2 (b) and (c)). The responsible entity must
prepare its EAs and EISs so that they comply with the environmental review requirements of both Federal and State laws
unless otherwise specified or provided by law. State, Federal and local agencies may participate or act in a joint lead or
cooperating agency capacity in the preparation of joint EISs or joint environmental assessments (see 40 CFR 1501.5(b) and
1501.6). A single EIS or EA may be prepared and adopted by multiple users to the extent that the review addresses the
relevant environmental issues and there is a written agreement between the cooperating agencies which sets forth the
coordinated and overall responsibilities.

[63 FR 15271, Mar. 30, 1998]
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§58.15 Tiering.

Responsible entities may tier their environmental reviews and assessments to eliminate repetitive discussions of the same
issues at subsequent levels of review. Tiering is appropriate when there is a requirement to evaluate a policy or proposal in the
early stages of development or when site-specific analysis or mitigation is not currently feasible and a more narrow or focused
analysis is better done at a later date. The site specific review need only reference or summarize the issues addressed in the
broader review. The broader review should identify and evaluate those issues ripe for decision and exclude those issues not
relevant to the policy, program or project under consideration. The broader review should also establish the policy, standard or
process to be followed in the site specific review. The Finding of No Significant Impact (FONSI) with respect to the broader
assessment shall include a summary of the assessment and identify the significant issues to be considered in site specific
reviews. Subsequent site-specific reviews will not require notices or a Request for Release of Funds unless the Certifying
Officer determines that there are unanticipated impacts or impacts not adequately addressed in the prior review. A tiering
approach can be used for meeting environmental review requirements in areas designated for special focus in local
Consolidated Plans. Local and State Governments are encouraged to use the Consolidated Plan process to facilitate
environmental reviews.
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§58.17 [Reserved]
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§58.18 Responsibilities of States assuming HUD environmental responsibilities.

States that elect to administer a HUD program shall ensure that the program complies with the provisions of this part. The
state must:

(a) Designate the state agency or agencies that will be responsible for carrying out the requirements and administrative
responsibilities set forth in subpart H of this part and which will:

(1) Develop a monitoring and enforcement program for post-review actions on environmental reviews and monitor
compliance with any environmental conditions included in the award.

(2) Receive public notices, RROFs, and certifications from recipients pursuant to §§58.70 and 58.71; accept objections
from the public and from other agencies (§58.73); and perform other related responsibilities regarding releases of funds.

(b) Fulfill the state role in subpart H relative to the time period set for the receipt and disposition of comments, objections
and appeals (if any) on particular projects.

[68 FR 56129, Sept. 29, 2003]
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Subpart C—General Policy: Environmental Review Procedures
t Back to Top



§58.21 Time periods.

All time periods in this part shall be counted in calendar days. The first day of a time period begins at 12:01 a.m. local time
on the day following the publication or the mailing and posting date of the notice which initiates the time period.
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§58.22 Limitations on activities pending clearance.

(a) Neither a recipient nor any participant in the development process, including public or private nonprofit or for-profit
entities, or any of their contractors, may commit HUD assistance under a program listed in §58.1(b) on an activity or project until
HUD or the state has approved the recipient's RROF and the related certification from the responsible entity. In addition, until
the RROF and the related certification have been approved, neither a recipient nor any participant in the development process
may commit non-HUD funds on or undertake an activity or project under a program listed in §58.1(b) if the activity or project
would have an adverse environmental impact or limit the choice of reasonable alternatives.

(b) If a project or activity is exempt under §58.34, or is categorically excluded (except in extraordinary circumstances)
under §58.35(b), no RROF is required and the recipient may undertake the activity immediately after the responsible entity has
documented its determination as required in §58.34(b) and §58.35(d), but the recipient must comply with applicable
requirements under §58.6.

(c) If a recipient is considering an application from a prospective subrecipient or beneficiary and is aware that the
prospective subrecipient or beneficiary is about to take an action within the jurisdiction of the recipient that is prohibited by
paragraph (a) of this section, then the recipient will take appropriate action to ensure that the objectives and procedures of
NEPA are achieved.

(d) An option agreement on a proposed site or property is allowable prior to the completion of the environmental review if
the option agreement is subject to a determination by the recipient on the desirability of the property for the project as a result of
the completion of the environmental review in accordance with this part and the cost of the option is a nominal portion of the
purchase price. There is no constraint on the purchase of an option by third parties that have not been selected for HUD
funding, have no responsibility for the environmental review and have no say in the approval or disapproval of the project.

(e) Self-Help Homeownership Opportunity Program (SHOP). In accordance with section 11(d)(2)(A) of the Housing
Opportunity Program Extension Act of 1996 (42 U.S.C. 12805 note), an organization, consortium, or affiliate receiving
assistance under the SHOP program may advance nongrant funds to acquire land prior to completion of an environmental
review and approval of a Request for Release of Funds (RROF) and certification, notwithstanding paragraph (a) of this section.
Any advances to acquire land prior to approval of the RROF and certification are made at the risk of the organization,
consortium, or affiliate and reimbursement for such advances may depend on the result of the environmental review. This
authorization is limited to the SHOP program only and all other forms of HUD assistance are subject to the limitations in
paragraph (a) of this section.

(f) Relocation. Funds may be committed for relocation assistance before the approval of the RROF and related certification
for the project provided that the relocation assistance is required by 24 CFR part 42.

[68 FR 56129, Sept. 29, 2003]
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§58.23 Financial assistance for environmental review.

The costs of environmental reviews, including costs incurred in complying with any of the related laws and authorities cited
in §58.5 and §58.6, are eligible costs to the extent allowable under the HUD assistance program regulations.
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Subpart D—Environmental Review Process: Documentation, Range of Activities, Project
Aggregation and Classification
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§58.30 Environmental review process.

(a) The environmental review process consists of all the actions that a responsible entity must take to determine
compliance with this part. The environmental review process includes all the compliance actions needed for other activities and
projects that are not assisted by HUD but are aggregated by the responsible entity in accordance with §58.32.



(b) The environmental review process should begin as soon as a recipient determines the projected use of HUD
assistance.
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§58.32 Project aggregation.

(a) A responsible entity must group together and evaluate as a single project all individual activities which are related either
on a geographical or functional basis, or are logical parts of a composite of contemplated actions.

(b) In deciding the most appropriate basis for aggregation when evaluating activities under more than one program, the
responsible entity may choose: functional aggregation when a specific type of activity (e.g., water improvements) is to take
place in several separate locales or jurisdictions; geographic aggregation when a mix of dissimilar but related activities is to be
concentrated in a fairly specific project area (e.g., a combination of water, sewer and street improvements and economic
development activities); or a combination of aggregation approaches, which, for various project locations, considers the impacts
arising from each functional activity and its interrelationship with other activities.

(c) The purpose of project aggregation is to group together related activities so that the responsible entity can:

(1) Address adequately and analyze, in a single environmental review, the separate and combined impacts of activities that
are similar, connected and closely related, or that are dependent upon other activities and actions. (See 40 CFR 1508.25(a)).

(2) Consider reasonable alternative courses of action.
(3) Schedule the activities to resolve conflicts or mitigate the individual, combined and/or cumulative effects.
(4) Prescribe mitigation measures and safeguards including project alternatives and modifications to individual activities.

(d) Multi-year project aggregation—(1) Release of funds. When a recipient's planning and program development provide
for activities to be implemented over two or more years, the responsible entity's environmental review should consider the
relationship among all component activities of the multi-year project regardless of the source of funds and address and evaluate
their cumulative environmental effects. The estimated range of the aggregated activities and the estimated cost of the total
project must be listed and described by the responsible entity in the environmental review and included in the RROF. The
release of funds will cover the entire project period.

(2) When one or more of the conditions described in §58.47 exists, the recipient or other responsible entity must re-
evaluate the environmental review.
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§58.33 Emergencies.

(a) In the cases of emergency, disaster or imminent threat to health and safety which warrant the taking of an action with
significant environmental impact, the provisions of 40 CFR 1506.11 shall apply.

(b) If funds are needed on an emergency basis and adherence to separate comment periods would prevent the giving of
assistance during a Presidentially declared disaster, or during a local emergency that has been declared by the chief elected
official of the responsible entity who has proclaimed that there is an immediate need for public action to protect the public
safety, the combined Notice of FONSI and Notice of Intent to Request Release of Funds (NOI/RROF) may be disseminated
and/or published simultaneously with the submission of the RROF. The combined Notice of FONSI and NOI/RROF shall state
that the funds are needed on an emergency basis due to a declared disaster and that the comment periods have been
combined. The Notice shall also invite commenters to submit their comments to both HUD and the responsible entity issuing
the notice to ensure that these comments will receive full consideration.

[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56129, Sept. 29, 2003]
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§58.34 Exempt activities.

(a) Except for the applicable requirements of §58.6, the responsible entity does not have to comply with the requirements
of this part or undertake any environmental review, consultation or other action under NEPA and the other provisions of law or
authorities cited in §58.5 for the activities exempt by this section or projects consisting solely of the following exempt activities:

(1) Environmental and other studies, resource identification and the development of plans and strategies;



(2) Information and financial services;
(3) Administrative and management activities;

(4) Public services that will not have a physical impact or result in any physical changes, including but not limited to
services concerned with employment, crime prevention, child care, health, drug abuse, education, counseling, energy
conservation and welfare or recreational needs;

(5) Inspections and testing of properties for hazards or defects;
(6) Purchase of insurance;

(7) Purchase of tools;

(8) Engineering or design costs;

(9) Technical assistance and training;

(10) Assistance for temporary or permanent improvements that do not alter environmental conditions and are limited to
protection, repair, or restoration activities necessary only to control or arrest the effects from disasters or imminent threats to
public safety including those resulting from physical deterioration;

(11) Payment of principal and interest on loans made or obligations guaranteed by HUD;

(12) Any of the categorical exclusions listed in §58.35(a) provided that there are no circumstances which require
compliance with any other Federal laws and authorities cited in §58.5.

(b) A recipient does not have to submit an RROF and certification, and no further approval from HUD or the State will be
needed by the recipient for the drawdown of funds to carry out exempt activities and projects. However, the responsible entity
must document in writing its determination that each activity or project is exempt and meets the conditions specified for such
exemption under this section.

[61 FR 19122, Apr. 30, 1996, as amended at 63 FR 15271, Mar. 30, 1998]
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§58.35 Categorical exclusions.

Categorical exclusion refers to a category of activities for which no environmental impact statement or environmental
assessment and finding of no significant impact under NEPA is required, except in extraordinary circumstances (see §58.2(a)
(3)) in which a normally excluded activity may have a significant impact. Compliance with the other applicable Federal
environmental laws and authorities listed in §58.5 is required for any categorical exclusion listed in paragraph (a) of this section.

(a) Categorical exclusions subject to §58.5. The following activities are categorically excluded under NEPA, but may be
subject to review under authorities listed in §58.5:

(1) Acquisition, repair, improvement, reconstruction, or rehabilitation of public facilities and improvements (other than
buildings) when the facilities and improvements are in place and will be retained in the same use without change in size or
capacity of more than 20 percent (e.g., replacement of water or sewer lines, reconstruction of curbs and sidewalks, repaving of
streets).

(2) Special projects directed to the removal of material and architectural barriers that restrict the mobility of and
accessibility to elderly and handicapped persons.

(3) Rehabilitation of buildings and improvements when the following conditions are met:

(i) In the case of a building for residential use (with one to four units), the density is not increased beyond four units, and
the land use is not changed;

(ii) In the case of multifamily residential buildings:
(A) Unit density is not changed more than 20 percent;
(B) The project does not involve changes in land use from residential to non-residential; and

(C) The estimated cost of rehabilitation is less than 75 percent of the total estimated cost of replacement after
rehabilitation.



(iii) In the case of non-residential structures, including commercial, industrial, and public buildings:
(A) The facilities and improvements are in place and will not be changed in size or capacity by more than 20 percent; and

(B) The activity does not involve a change in land use, such as from non-residential to residential, commercial to industrial,
or from one industrial use to another.

(4)(i) An individual action on up to four dwelling units where there is a maximum of four units on any one site. The units can
be four one-unit buildings or one four-unit building or any combination in between; or

(i) An individual action on a project of five or more housing units developed on scattered sites when the sites are more
than 2,000 feet apart and there are not more than four housing units on any one site.

(iii) Paragraphs (a)(4)(i) and (ii) of this section do not apply to rehabilitation of a building for residential use (with one to four
units) (see paragraph (a)(3)(i) of this section).

(5) Acquisition (including leasing) or disposition of, or equity loans on an existing structure, or acquisition (including leasing)
of vacant land provided that the structure or land acquired, financed, or disposed of will be retained for the same use.

(6) Combinations of the above activities.

(b) Categorical exclusions not subject to §58.5. The Department has determined that the following categorically excluded
activities would not alter any conditions that would require a review or compliance determination under the Federal laws and
authorities cited in §58.5. When the following kinds of activities are undertaken, the responsible entity does not have to publish
a NOI/RROF or execute a certification and the recipient does not have to submit a RROF to HUD (or the State) except in the
circumstances described in paragraph (c) of this section. Following the award of the assistance, no further approval from HUD
or the State will be needed with respect to environmental requirements, except where paragraph (c) of this section applies. The
recipient remains responsible for carrying out any applicable requirements under §58.6.

(1) Tenant-based rental assistance;

(2) Supportive services including, but not limited to, health care, housing services, permanent housing placement, day
care, nutritional services, short-term payments for rent/mortgage/utility costs, and assistance in gaining access to local, State,
and Federal government benefits and services;

(3) Operating costs including maintenance, security, operation, utilities, furnishings, equipment, supplies, staff training and
recruitment and other incidental costs;

(4) Economic development activities, including but not limited to, equipment purchase, inventory financing, interest subsidy,
operating expenses and similar costs not associ