>
(‘ GQOTgia® Department of J/\f\rhr_l

Community Affairs

CDBG-DR

Procurement Policy

V. 2 Updated July 2020 Page 1 of 19



Version Date Comments
V.1 October Initial Policy
2019
V.2 July 2020 Added text to ensure applicability for COBG-MIT allocation P.3

Added the Federal Register Notice and Public Laws for each allocation
P.3

Added text related to procurement of professional services before
application submission P.3

Added text related to procurement of Regional Commissions P.4
Updated Contact information for subrecipient questions P.14

Added contact information for state-level purchases P.15

V. 2 Updated July 2020

Page 2 of 19




In accordance with 24 CFR 570.489(g), DCA has chosen to follow its own procurement policies and
procedures for procurement of goods and services that is paid for in whole or in part with CDBG-DR funds.
For subrecipients, the following policies and procedures are established to ensure full and open
competition in the procurement of goods and services when CDBG-DR funds are used, in whole or in part,
for the implementation of CDBG-DR projects or programs at the local level.

Note that DCA’s procurement policies and procedures implement the requirements of 24 CFR 570.489 (g)
for its subrecipients including:

Full and open competition
Identification of Methods of Procurement and their applicability
Prohibition of cost plus a percentage of cost and percentage of construction costs methods

O O O O

Assurance that all purchase orders and contracts include any clauses required by Federal statutes,
Executive orders, and implementing regulations

O Subrecipient and contractor determinations shall be made in accordance with the standards in 2

CFR 200.330.

o Standards of conduct governing employees engaged in the selection, award or administration of
state contracts. Standards for state employees can be found at: Georgia Procurement Manual,
Department of Administrative Services, Section 1.4.4 Ethical and Professional Conduct, Published
May 2018. Section 1.4.4 is included as Appendix A to this document.

The subrecipients must include an evaluation of the cost or price of the product or service or DCA will
impose 2 CFR 200.318 through 2 CFR 200.326. As detailed in Section B.4.e.

This policy is applicable to all DCA CDBG-DR Programs, including CDBG-MIT. Any reference to CDBG-DR
shall be applicable for CDBG-MIT. Subrecipients are also subject to the guidelines included in Federal
Register Notices that govern each allocation and any futures notices related to the award. The notices and
allocations can be seen below:

2017 Unmet Needs 2017 Mitigation 2018 Unmet Needs

Hurricane Irma/Tornadoes Hurricane Michael

Public Law 115-123 Public Law 115-254

83 FR 5844 —Feb 9, 2018 84 FR 45838 - August 30, 2019 85 FR 4681 — January 27, 2020
83 FR 40314 — August 14, 2018 83 FR 5844 —Feb 9, 2018

85 FR 4681 — January 27, 2020 83 FR 40314 — August 14, 2018

Procurement of Professional Services for Application Development for Infrastructure Programs:

Applicable for the Infrastructure Programs offered under the 2017 Unmet Needs, 2017 Mitigation, and
2017 Unmet Needs allocations. All professional procurements should be done prior to CDBG-DR
application preparation and submission. For example, prior to application submission, both grant
application services and grant administration services should be solicited using the same Request for
Proposal (RFP). This avoids the appearance of a conflict of interest that can be created when a grant writer
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in a later procurement process submits and receives an award for grant administration services. This
approach is also applicable for engineering/architectural services. In other words, preliminary reports and
design and construction services should all be procured using the appropriate RFP or Request for
Qualification (RFQ) process. Local governments often rely on grant writers and engineers/architects to
assist them in navigating complex federal and state requirements; however, having a grant writer or
engineer/architect assist in the procurement process (e.g., developing an RFP or RFQ) can also create the
appearance of a conflict of interest. DCA’s procurement guidance regarding grant writing/grant
administration published at https://www.dca.ga.gov/node/5474 can assist by making the process easier
for local governments by providing step-by-step instructions.

Utilizing Regional Commissions for Grant Administration Services

The competitive negotiation process (Request for Proposals) is not required when contracting with
Regional Commissions for grant administration services. Applicants may enter into Subrecipient
Agreements with the Regional Commissions for these services. DCA will provide template Subrecipient
Agreements to local governments.

1. Subrecipients may use their own procurement regulations which reflect applicable Federal, State,
and Local laws, rules and regulations provided that all procurements made with CDBG-DR funds
meet the following standards:

a. CDBG-DR Subrecipients must maintain a contract administration system which ensures
that contractors perform in accordance with the terms, conditions, and specifications of
their contracts or purchase orders.

b. CDBG-DR Subrecipients must maintain a written code of standards of conduct governing
the performance of their employees engaged in the award and administration of
contracts. No employee, officer or agent of the CDBG-DR Subrecipient shall participate in
selection, or in the award or administration of a contract supported by CDBG-DR funds if
a conflict of interest, real or apparent, would be involved.

2. Conflict of Interest: Such a conflict would arise when there is a financial or other interest in the
firm selected for award by:

(i) The employee, officer or agent,

(ii) Any member of his or her immediate family,

(iii) His or her partner, or

(iv) An organization which employs, or is about to employ, any of the above.

The Subrecipient’s officers, employees, or agents will neither solicit nor accept gratuities,
favors or anything of monetary value from contractors, potential contractors, or parties
to sub-agreements. The Subrecipient may set minimum rules where the financial interest
is not substantial or the gift is an unsolicited item of nominal intrinsic value. To the extent
permitted by State or Local Law or regulations, such standards or conduct will provide for
penalties, sanctions, or other disciplinary actions for violations of such standards by the
Subrecipient’s officers, employees, or agents, or by contractors or their agents.
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3. It is national policy to award a fair share of contracts to small and minority business firms.
Accordingly, affirmative steps must be taken to assure that small and minority businesses are

utilized where possible as sources of supplies, equipment, construction and services. Affirmative
steps shall include the following:

a.
b.

g.

h.

Including qualified small and minority businesses on solicitation lists.

Assuring that small and minority businesses are solicited whenever they are potential
sources.

When economically feasible, dividing total requirements into smaller tasks or quantities
so as to permit maximum small and minority business participation.

Where the requirement permits, establishing delivery schedules which will encourage
participation by small and minority business.

Using the services and assistance of the Small Business Administration, the Office of
Minority Business Enterprise of the Department of Commerce and the Community
Services Administration as required.

If any sub-contracts are to be let, requiring the prime contractor to take the affirmative
steps a. through e. above.

Subrecipients shall take similar appropriate affirmative action in support of women's
business enterprises.

Subrecipients are encouraged to obtain goods and services from labor surplus areas.

4. All procurement transactions must be conducted in a manner providing full and open

competition. Some situations considered to be restrictive of competition include, but are not
limited to:

a.

S0 o0

g.

Placing unreasonable requirements on firms to qualify to do business,

Requiring unnecessary experience and excessive bonding,

Noncompetitive pricing practices between firms or between affiliated companies,
Noncompetitive awards to consultants that are on retainer contracts,

Organizational conflicts of interest,

Specifying only a brand name product instead of allowing an equal product to be offered
and describing the performance of other relevant requirements of the procurement, or
Any arbitrary action in the procurement process.

5. Subrecipients must have written selection procedures that provide, as a minimum, the following

procedural requirements:

a.

Incorporate a clear and accurate description of the technical requirements for the
material, product, or service to be procured. Such description must not, in competitive
procurements, contain features that unduly restrict competition. The description may
include a statement of the qualitative nature of the material, product or service to be
procured and, when necessary, set forth minimum essential characteristics and standards
to which it must conform to be satisfactory. Detailed product specifications should be
avoided if at all possible. When it is impractical or uneconomical to make a clear and
accurate description of the technical requirements, a "brand name or equal" description
may be used as a means to define the performance or other important requirements of

V. 2 Updated July 2020 Page 5 of 19



procurement. The specific features of the named brand that must be met by offerors must
be clearly stated.

b. Clearly set forth all requirements which offerors must fulfill and all other factors to be
used in evaluating bids or proposals.

C. Awards shall be made only to responsible contractors who possess the potential ability to
perform successfully under the terms and conditions of a proposed procurement.
Consideration must be given to such matters as compliance with public policy, record of
past performance, and financial and technical resources.

d. Proposed procurement actions must be reviewed by Subrecipient officials to avoid

purchasing unnecessary or duplicative items. Where appropriate, an analysis must be
made of lease and purchase alternatives to determine which would be the most
economical practical procurement. To foster greater economy and efficiency,
Subrecipients are encouraged to enter into State and local intergovernmental
agreements for procurement or use of common goals and services.
Subrecipients must perform a cost or price analysis concerning every procurement action,
including contract modifications and change orders, and must only permit allowable costs
to be included. Further guidance can be found at 24 CFR 85.36(f). Price must be a
selection factor in all procurement actions, with the exception of Architecture and
Engineering (A&E) services, so long as no other work is included in the scope of
work in the RFQ. If additional services are a part of the procurement, price must
be a selection factor.

e. lItis considered a change order when the final price is established as preliminary bid then
negotiated prior to contract signing. This revised price would be re-subjected to
independent cost analysis requirement 24 CFR 85.36(f).

The cost plus the percentage of cost method of contracting shall not be used. In addition,
contracts with other public agencies will only allow actual cost to be paid. No profit is
allowable when contracting with other public agencies.

f.  Subrecipients must maintain records sufficient to detail the significant history of
procurement. These records must include, but are not necessarily limited to, information
pertinent to rationale for the method of procurement, selection of contract type,
contractor selection or rejection, and the basis for the cost or price. Costs must be
reasonable. A cost is considered reasonable if, in its nature and amount, it does not
exceed that which would be incurred by a prudent person under the circumstances
prevailing at the time the decision was made to incur the cost, as further detailed in 2 CFR
200.404.

g. Subrecipients must maintain a contract administration system that ensures that
contractors perform in accordance with the terms, conditions, and specifications of their
contracts or purchase orders.

h. Time and materials type contracts may not be used without DCA approval. A time-and-
materials contract may be used only when the Contracting Officer has determined that
no other type of contract is suitable, I.E., it is not possible at the time of placing the
contract to estimate accurately the extent or duration of the work or to anticipate costs
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with any reasonable degree of confidence. The subrecipient must submit a justification
to DCA documenting the reasons for time and materials contract, which must also include
a ceiling price that the contractor exceeds at his/her own risk. Further guidance can be
found at 24 CFR 85.36(b)(10).
6. The Subrecipient is also encouraged to take the following steps to further open and fair
competition and cost savings:
a. Use Federal excess and surplus property in lieu of purchasing new equipment and
property whenever such use is feasible and reduces project costs
b. Use value engineering clauses in contracts for construction projects of sufficient size to
offer reasonable opportunities for cost reductions. Value engineering is a systematic and
creative analysis of each contract item or task to ensure that its essential function is
provided at the overall lower cost.
7. A summary of all contracts procured for the CDBG-DR Program must be included in the list of
procured contracts made available on the Subrecipient’s website.
8. All advertisements for procurement that are subject to Section 3 requirements must include the
following Section 3 clause:

“This opportunity is covered under the requirements of Section 3 of the HUD Act of 1968, as
amended, 12 USC”

9. The Section 3 Solicitation Package must be included in all solicitations for projects that are
covered under Section 3 of the HUD Act of 1968. DCA’s Section 3 Policy and Solicitation Package
are included in Appendices B and C, respectively. Subrecipients shall reference the National
Section 3 Business Registry to find a listing of firms that have self-certified that they meet one of
the regulatory definitions of a Section 3 business. This registry is a helpful tool to assistant
recipients of HUD funding locate Section 3 businesses within their community. Subrecipients shall
not contract with a business that is not in compliance with Section 3.

All contracts must be made with responsible contractors who possess the potential ability to perform
successfully under the terms and conditions of a proposed procurement. Consideration may be given to
such matters as contractor integrity, record of past performance, financial and other technical resources,
or accessibility to other necessary resources.

A system for contract administration must be maintained by the Subrecipient to assure contractor
conformance with terms, conditions, and specifications of the contract or order, and to assure adequate
and timely follow-up of all purchases.

There are five methods of procurement that can be used by Subrecipients, if authorized by locally adopted
standards:

1. Micro-Purchases

Micro-purchase means a purchase of supplies or services using simplified acquisition procedures, the
aggregate amount of which does not exceed the micro-purchase threshold. For micro-purchases no
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solicitation is required. This method of procurement is applicable for supplies or services. The dollar
thresholds are:

Under $2,000 for construction

Under $10,000 for all other purchases

2. Small Purchases

Small purchase procedures can be used for procurements under $250,000 (if allowed by local policy) and
require that price or rate quotations be obtained from at least three (3) sources. This method is applicable
for produced items or non-construction services.

Micro Purchase and Small Purchase procurement methods require price analysis when selecting vendors
and suppliers. There are a variety of ways of analyzing price, some of which are illustrated below, but the
method and degree of analysis grantees used is dependent on the facts surrounding the particular
procurement situation. Price Analysis should be documented in the procurement file.

Compare competitive prices received in response to the solicitation to each other.

Compare proposed prices to prices on existing contracts or contracts proposed in the recent past.
Be sure to factor in any changing conditions, including market, inflation, material price changes.
Apply rough approximations and review significant inconsistencies, which may require a deeper
look at prices to determine if the items are truly comparable. The types of approximations might
include price per pound, per square foot, per hour or other typical unit pricing mechanism.
Review price lists, catalogs or market prices of similar products to determine the market prices
generally available to the public.

3. Sealed Bid Proposals

This method is to be used in all construction contracts in excess of $2,000 or produced or designed items
exceeding $250,000. If sealed bids are used, the following requirements apply:

1.

5.

Bids must be solicited from an adequate number of known suppliers, providing them sufficient
response time prior to the date set for opening the bids, for local, and tribal governments, the
invitation for bids must be publicly advertised;

The invitation for bids, which will include any specifications and pertinent attachments, must
define the items or services in order for the bidder to properly respond;

All bids will be opened at the time and place prescribed in the invitation for bids, and for local and
tribal governments, the bids must be opened publicly;

A firm fixed price contract award will be made in writing to the lowest responsive and responsible
bidder. Where specified in bidding documents, factors such as discounts, transportation cost, and
life cycle costs must be considered in determining which bid is lowest. Payment discounts will only
be used to determine the low bid when prior experience indicates that such discounts are usually
taken advantage of; and

Any or all bids may be rejected if there is a sound documented reason.

In order to save time and manage administrative services more efficiently, the Subrecipient will pre-
qualify potential bidders. The subrecipient would issue an RFP for interested and qualified contractors.
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Pre-Qualification criteria is developed by the Subrecipient. The Subrecipient would evaluate each of the
responses received to develop a pool of qualified contractors. The Subrecipient must also host a pre-
qualified contractor orientation. After this pool of contractors is developed, the Subrecipient will solicit
sealed bids from the qualified pool of contractors. More information regarding pre-qualification of
contractors may be found in the Homeowner Rehabilitation and Reconstruction Manual.

The processes for homeowners to challenge work performed by contractors are also defined in the
Homeowner Rehabilitation and Reconstruction Manual.

4. Competitive Negotiation

Competitive negotiation is a method of procurement where proposals are requested from a number of
sources and the Request for Proposal (RFP)/Request for Qualifications (RFQ) is publicized. A fixed-price or
cost-reimbursable type contract is awarded, as appropriate. Subrecipients should perform a systematic
analysis of each contract item or task to assure adequate service and to offer reasonable opportunities
for cost reductions. Competitive negotiation may be used if conditions are not appropriate for the use of
formal advertising, such as procuring professional services, multi-task services, or designed items. If
competitive negotiation is used for procurement under a grant, the following requirements apply:

a. Proposals must be solicited from an adequate number of qualified sources to permit reasonable
competition consistent with the nature and requirements of the procurement. The RFP/RFQ must
be publicized and reasonable requests by other sources to compete must be honored to the
maximum extent practicable. "Solicitation" requests by the Subrecipient must be specifically
addressed to a list of more than one potential proposer identified by the City/County. To
"publicize" the RFP/RFQ, the Subrecipient must also offer the RFP/RFQ through publication in a
newspaper with adequate circulation or publication by other means such that reasonable
exposure to potential proposers can be expected.

b. The RFP/RFQ mustidentify all significant evaluation factors, including price or cost where required
and their relative importance.

c. The Subrecipient must have mechanisms for technical evaluation of proposals received, for
determinations of responsible offerors for the purpose of written or oral discussions, and for
selection for contract award.

d. Award may be made to the responsible offeror whose proposal will be most advantageous to the
procuring party, price and other factors considered. Unsuccessful offerors should be notified
promptly.

e. Subrecipients may use competitive negotiation procedures whereby competitors' qualifications
are evaluated, and the most qualified competitor is selected, subject to negotiation of fair and
reasonable compensation.

f. If "competitive negotiation" is not successful, then the Subrecipient must receive "sole source"
approval from DCA before contracting.

5. Non-Competitive Proposals

Non-Competitive or "Sole Source Procurement” requires prior DCA approval and may be considered
when:

a. Theitem or service is available from only one source;
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b. Urgent public need will not allow for the delay caused by advertising;
c. Although a number of bids were solicited, only one response was received.

To comply with this method of procurement, the subrecipient government (not the individual or firm
proposing to provide services) should:

a. Develop an RFP/RFQ which includes an explanation of how proposals will be evaluated, including
any “evaluation factors” selected by the applicant.

b. Publicize the RFP/RFQ. This is most often accomplished by publishing it in the recipient's "legal
organ;” The publication must be at least 30 days prior to the deadline for receipt of proposals.

c. Send a letter with copy of RFP to a number of "known providers". RFP’s or RFQ’s should be sent
to at least five (5) known providers.

d. Documentation must be available that the solicitation was actually sent to providers, such as
postal return receipt or email verification of delivery.

e. Prepare documentation (file memo, etc.) which evaluates proposals and establishes reasons
(based on criteria in RFP/RFQ) for contractual recommendations.

f.  Consult city or county attorney with above recommendations and proposed contract; and

g. Based upon established reasons and attorney's recommendation, obtain full council/commission
approval and execute contract. Letter(s) thanking unsuccessful respondents for making a proposal
should then be sent. Based on evaluation criteria contained in the RFP, this letter should state
reasons why the respondent was not hired.

Documentation Needed for DCA Approval of Sole-Source Contracts

For procurement processes that result in requests for sole source approval from DCA, the procurement
process must be fully documented to DCA’s satisfaction before DCA will grant approval, including but not
limited to the following:

1. A letter from the Chief Elected Official stating that only one proposal/bid response was received

and stating that a sole source approval is requested;

A description of the procurement process;

A tear sheet of the bid advertisement or RFP/RFQ;

The list and documentation of mailing or emailing the RFP/RFQ to known providers;

The local government’s attorney has opined the project was advertised/bid in compliance with all

applicable laws, rules and regulations, including the Local Government Public Works Construction

Law (O.C.G.A. §36-91 et. seq.); and

6. For sealed bid procurements, the local government’s engineer/architect has stated that the one
bid response’s prices were reasonable and appropriate based on independent cost estimates.

vk W

Regardless of the method of procurement, all purchases valued at $100,000.00 or greater are subject to
the following requirements:

Newly enacted requirements (effective April 28, 2019) based on the passage of House Bill 322 that adds
Code Section 36-80-27 and reads as follows: If a bid or proposal opportunity is extended by a county,
municipal corporation, or local board of education for goods, services, or both, valued at $100,000.00 or
more, such bid or proposal opportunity shall be advertised by such respective local governmental entity
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in the Georgia Procurement Registry, as established in subsection (b) of Code Section 50-5-69, at no cost
to the local governmental entity. Such bid or proposal opportunity shall be advertised on such registry for

the same period of time, as set by ordinance or policy, if any, as the county, municipality, or local board
of education advertises bid or proposal opportunities in the official legal organ or other media normally
utilized by the local government entity. Each advertisement shall include such details and specifications
as will enable the public to know the extent and character of the bid or proposal opportunity.

Newly enacted requirements (effective April 28, 2019) based on the passage of House Bill 322 that amends
Code Section 36-91-20(b)(1) and reads as follows: Prior to entering into a public works construction
contract other than those exempted by Code Section 36-91-22, a governmental entity shall publicly
advertise the contract opportunity. Such notice shall be posted conspicuously in the governing authority's
office and shall be advertised on the Georgia Procurement Registry as provided for in Code Section 50-5-
69 at no cost to the governmental entity. Such advertisement on such registry shall be for the same period
of time specified under paragraph (3) of this subsection. Such notice may be advertised in the legal organ
of the county or by electronic means on the website of the governmental entity or any other appropriate
websites identified by the governmental entity.

Please see O.C.G.A 36-80-27 for further information.

The Subrecipient must include, in addition to the provisions needed to define a sound and complete
agreement, the following provisions in all contracts:

1. All contracts must clearly state the period of performance or date of completion.

Contracts other than micro purchases and small purchases must contain such contractual
provisions or conditions which will allow for administrative, contractual or legal remedies in
instances where contractors violate or breach contract terms, and they must also provide for
appropriate sanctions and penalties.

3. All contracts in excess of $10,000 must contain provisions for terminations "for convenience" by
Subrecipient, including when and how termination may occur and the basis for settlement. In
addition, all contracts must describe conditions under which the contract may be terminated for
default as well as conditions where the contract may be terminated because of circumstances
beyond the control of the contractor.

4. All contracts awarded by Subrecipients and their contractors or sub-grantees having a value of
more than $10,000 must contain a provision requiring compliance with Executive Order 11246,
entitled "Equal Employment Opportunity”, as amended by Executive Order 11375, and as
supplemented in the Department of Labor regulations (41 CFR, Part 60).

5. All contracts and sub-contracts over $2,000 for construction or repair must include a provision for
compliance with the Copeland "Anti-Kickback" Act (18 U.S.C. 874) as supplemented in
Department of Labor regulations (23 CFR, Part 3). This act provides that each contractor shall be
prohibited from inducing, by any means, any person employed in the construction, completion,
or repair of public work, to give up any part of the compensation to which he is otherwise entitled.
The Subrecipient must report all suspected or reported violations to DCA.

6. All construction contracts awarded by Subrecipients in excess of $2,000 must include a provision
for compliance with Davis-Bacon Act (40 U.S.C. 27ato a-7) as supplemented by Department of
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Labor regulations (29 CFR, Part 5). Under this act contractors shall be required to pay wages to
laborers and mechanics at a rate not less than the minimum wages specified in a wage
determination made by the Secretary of Labor. In addition, contractors shall be required to pay
wages not less often than once a week. The Subrecipient must place a copy of the current
Prevailing Wage Determination issued by the Department of Labor in each solicitation and the
award of a contract must be conditioned upon acceptance of the wage determination. The
Subrecipient must report all suspected or reported violations to DCA.

7. Where applicable, all contracts awarded by Subrecipients in excess of $100,000 for construction
contracts which involve the employment of mechanics or laborers must include a provision for
compliance with sections 103 and 107 of the Contract Work Hours and Safety Standards Act (40
U.S.C. 327-330) as supplemented by Department of Labor regulations (29 CRF, Part 5). Under
Section 103 of the Act, each contractor shall be required to compute the wages of every mechanic
and laborer based on a standard workday of 8 hours and a standard workweek of 40 hours. Work
in excess of the standard workweek is permissible provided that the worker is compensated at a
rate of not less than 1 1/2 times the basic rate of pay of all hours worked in excess of 40 hours in
the workweek. Section 107 of the Act is applicable to construction work and provides that no
laborer or mechanic shall be required to work in surroundings or under working conditions which
are unsanitary, hazardous, or dangerous to his health and safety as determined under
construction, safety and health standards promulgated by the Secretary of Labor. These
requirements do not apply to the purchases of supplies or material or articles ordinarily available
on the open market.

8. All negotiated contracts (except those of $10,000 or less) must include a provision that DCA, HUD,
the Comptroller General of the United States, or any of their duly authorized representatives, shall
have access to any books, documents, papers, and records of the contractor which are directly
pertinent to a specific grant program for the purposes of making audit, examination, excepts, and
transcriptions for 3 years after final payment of the Subrecipient and all pending matters are
closed.

9. Contracts, sub-contracts and sub-grants of amounts in excess of $100,000 must contain a
provision which requires compliance with all applicable standards, orders, or requirements issued
under Section 306 of the Clean Air Act (42 U.S.C. 1857(h) or Section 508 of the Clean Air Act (33
U.S.C. 1368). Executive Order 11738, and Environmental Protection Agency regulations (40 CFR,
Part 15), that prohibit the use of facilities included on the EPA List of Violating Facilities.

10. Contracts must recognize mandatory standards and policies relating to energy efficiency which
are contained in the State Energy Conservation Plan issued in compliance with the Energy Policy
and Conservation Act (PL 94-163).

11. Contracts must recognize the requirement to meet the Green Building Standard for new
construction of residential buildings and replacement of substantially damaged residential
buildings. To meet this standard, at least one of the following programs must be used: (i) ENERGY
STAR (Certified Homes or Multifamily High-Rise), (ii) Enterprise Green Communities, (iii) LEED
(New Construction, Homes, Midrise, Existing Buildings Operations and Maintenance, or
Neighborhood Development), (iv) ICC-700 National Green Building Standard, (v) EPA Indoor
AirPlus (ENERGY STAR a prerequisite), or (vi) any other equivalent comprehensive green building
program acceptable to HUD.
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12. In compliance with 24 CFR 135.9, all Section 3 covered contracts shall include the following clause
(referred to as the “Section 3 Clause”):

A. The work to be performed under this contract is subject to the requirements of Section 3
of the Housing and Urban Development Act of 1968, as amended, 12 U.S.C. 1701u
(section 3). The purpose of section 3 is to ensure that employment and other economic
opportunities generated by HUD assistance or HUD-assisted projects covered by section
3, shall, to the greatest extent feasible, be directed to low- and very low-income persons,
particularly persons who are recipients of HUD assistance for housing.

B. The parties to this contract agree to comply with HUD’s regulations in 24 CFR Part 135,
which implement section 3. As evidenced by their execution of this contract, the parties
to this contract certify that they are under no contractual or other impediment that would
prevent them from complying with the part 135 regulations.

C. The contractor agrees to send to each labor organization or representative of workers
with which the contractor has a collective bargaining agreement or other understanding,
if any, a notice advising the labor organization or workers’ representative of the
contractor’s commitments under this section 3 clause, and will post copies of the notice
in conspicuous places at the work site where both employees and applicants for training
and employment positions can see the notice. The notice shall describe the section 3
preference, shall set forth minimum number and job titles subject to hire, availability of
apprenticeship and training positions, the qualifications for each; and the name and
location of the person(s) taking applications for each of the positions; and the anticipated
date the work shall begin.

D. The contractor agrees to include this section 3 clause in every subcontract subject to
compliance with regulations in 24 CFR Part 135, and agrees to take appropriate action, as
provided in an applicable provision of the subcontract or in this section 3 clause, upon a
finding that the subcontractor is in violation of the regulations in 24 CFR Part 135. The
contractor will not subcontract with any subcontractor where the contractor has notice
or knowledge that the subcontractor has been found in violation of the regulations in 24
CFR Part 135.

E. The contractor will certify that any vacant employment positions, including training
positions, that are filled (1) after the contractor is selected by before the contract is
executed, and (2) with persons other than those to whom the regulations of 24 CFR part
135 require employment opportunities to be directed, were not filled to circumvent the
contractor’s obligations under 24 CFR part 135.

F. Noncompliance with HUD’s regulations in 24 CFR part 135 may result in sanctions,
termination of this contract for default, and debarment or suspension from future HUD
assisted contracts.

13. Debarment and Suspension (Executive Orders 12549 and 12689)—A contract award (see 2 CFR
180.220) must not be made to parties listed on the government wide exclusions in the System for
Award Management (SAM), in accordance with the OMB guidelines at 2 CFR 180 that implement
Executive Orders 12549 (3 CFR part 1986 Comp., p. 189) and 12689 (3 CFR part 1989 Comp., p.
235), “Debarment and Suspension.” SAM Exclusions contains the names of parties debarred,
suspended, or otherwise excluded by agencies, as well as parties declared ineligible under
statutory or regulatory authority other than Executive Order 12549.
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14. (1) Byrd Anti-Lobbying Amendment (31 U.S.C. 1352)—Contractors that apply or bid for an award
exceeding $100,000 must file the required certification. Each tier certifies to the tier above that it
will not and has not used Federal appropriated funds to pay any person or organization for
influencing or attempting to influence an officer or employee of any agency, a member of
Congress, officer or employee of Congress, or an employee of a member of Congress in
connection with obtaining any Federal contract, grant or any other award covered by 31 U.S.C.
1352. Each tier must also disclose any lobbying with non-Federal funds that takes place in
connection with obtaining any Federal award. Such disclosures are forwarded from tier to tier up
to the non-Federal award.

15. A non-Federal entity that is a state agency or agency of a political subdivision of a state and its
contractors must comply with section 6002 of the Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act. The requirements of Section 6002 include procuring
only items designated in guidelines of the Environmental Protection Agency (EPA) at 40 CFR part
247 that contain the highest percentage of recovered materials practicable, consistent with
maintaining a satisfactory level of competition, where the purchase price of the item exceeds
$10,000 or the value of the quantity acquired during the preceding fiscal year exceeded $10,000;
procuring solid waste management services in a manner that maximizes energy and resource
recovery; and establishing an affirmative procurement program for procurement of recovered
materials identified in the EPA guidelines.

16. Rights to Inventions Made Under a Contract or Agreement. If the Federal award meets the
definition of “funding agreement” under 37 CFR §401.2 (a) and the recipient or subrecipient
wishes to enter into a contract with a small business firm or nonprofit organization regarding the
substitution of parties, assighnment or performance of experimental, developmental, or research
work under that “funding agreement,” the recipient or subrecipient must comply with the
requirements of 37 CFR Part 401, “Rights to Inventions Made by Nonprofit Organizations and
Small Business Firms Under Government Grants, Contracts and Cooperative Agreements,” and
any implementing regulations issued by the awarding agency.

Subrecipients are encouraged to contact DCA for assistance in any procurement matter. However, the
Subrecipient is the responsible authority under its contracts, without recourse to DCA regarding the
settlement and satisfaction of all contractual and administrative issues arising out of procurements
entered into, in connection with the CDBG-DR program. Matters concerning violation of law are to be
referred to such Local, State or Federal authority as may have proper jurisdiction.

CDBG-DR Contact Information:

Kathleen Vaughn

Compliance Manager

Phone: (404)679-0594

Email: Kathleen.Vaughn@dca.ga.gov

Additional Guidance:

The Buying Right CDBG-DR and Procurement: A Guide to Recovery, is a good resource related to
procurement. The guide can be found at the following link:

https://www.hudexchange.info/resource/5614/buying-right-cdbg-dr-and-procurement-a-guide-to-recovery/
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Additionally, the process for contractor bidding can be read about in further detail in the Homeowner
Rehabilitation and Reconstruction Manual. If you do not have a copy of the manual, please contact DCA
staff.

For any questions related to state purchases please contact:

Demetria Jones

Georgia Housing and Finance Authority

Georgia Department of Community Affairs

60 Executive Park South, N.E. Atlanta, GA 30329-2231
404-679-1740

Demetria.Jones@dca.ga.gov
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Appendix A:
Excerpts from Georgia Procurement Manual,
Department of Administrative Services, Section
1.4.4. Ethical and Professional Conduct
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I.4.1. Gattirg Started

Using the GPM as a reference throughout the purchasing process is an essential step
for the procurement professional to successfully contract for needed supplies and ser-
vices. In addition to reviewing the maternial in the GPM, the procurement professional
should regularty access SPD's website to find additional informational resources
provided by SPD, such as a schedule of the curmment informabonal dasses offered to
state procurement professionals.

1.4.2. Delagated Purchasing Authorily

The procurement professional must ensure all procuremenis conducted on behalf of
the state entity are within the limits of the purchasing authority granted by SPD. The
Chapter 8 - Dperational of the GPM includes information about how to submit a
request to SPD to modify a state entity’'s delegated purchasing authority .

1.4.3. Training and Professional Devalopment

SPD strongly emphasizes the importance of continued education and development of
professional skills. In addition to prescribing minimuwm skill sets and training require-
ments for procurement professionals through the Georgia Procurement Certification
Program, S5PD strongly encourages all procurement professionals to maximize oppor-
tunities for training courses hosted or recommended by SPD. 5PD also encourages

each individual to pursue membership, education, and/or certification opportunities
provided by nationally recognized procurement organizations, such as the National

Institute of Governmental Purchasing, the Institute for Supply Management™, and the
Mational Association of Educational Procuremant.

I.4.4. Ethical and Professional Conduct

All procurement professionals should strive to uphold the principles identified in the fol-
lowing subsections to promote efficient and ethical procurement practices.

1.4.4.1, State's Code of Ethics

DOAS subscribes to the State’s Code of Ethics for Governmental Service. Among the
provisions relevant to the relationship between state staff and suppliers are the fiol-
lowing:

All persons in government should:

» Uphald the Constitution, laws and regulations of the United States and the
state of Georgia and of all governments therein and should never be a party to
their evasion;
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« Never discriminate unfairly by dispensing spedial favors or privileges to amyone,
whether for emuneration or not; and never accept for themselves or their fam-
ilies fawors or benefits under circumstances which might be construed by
responsible persons as influencing the performance of their governmenial
duties;

« Make no private promises of any kind binding wpon the duties of office, since a
govemment employee has no private work which can be binding on public duty;

« Engage in no business with the govemment either directly or indirecitly which is
inconsistent with the conscentious performance of their governmental duties;

« Never use any information divulged to them confidentially in the performance of
governmental duties as a means for making private profit; and

» Expose comuption whenever discovered.

1.4.4.2. Reguirement of Good Faith

All parties involved in the negotiation, performance, or administration of Georgia con-
tracts must act in good faith. Each party must act with honesty and integrity and should
not attemnpt to deceive or defraud another party.

1.4.4.3. Fiduciary Duty

All procurement professionals play an important role in ensuring needed goods and ser-
vices are procured in an efficient and economical manner while gaining and retaining
public trust and confidence. The procurement professional is responsible for developing
contracts at competitive prices to avoid waste and deliver the best value to the

1.4.4.4. Advancing the State’s Interests

The procurement professional must strive to develop and advance positive rela-
tionships with suppliers, customers, and other governmental procurement pro-
fessionals while avoiding the appearance and practice of unethical conduct in such
personal friends and must excuse himself/herself from state procurement activities to
the extent such relationships create conflicts of interests.

1.4.4.5. Avoiding Conflicts of Interast

The procurement professional should avoid any actions, relationships, or business trans-
actions that conflict with the lawful interests of the employer or otherwise create con-
flicts of interests that taint the procurement process and the reputation of the state
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entity and the state of Georgia. All professionals must comply with the employer's
guidelines with respect to reporting outside employment.

1.4.4.6. Accepting Gifts or other Benefits from Suppliers

The procurement professional must not, at any time or under any circumstances,
accept directly or indirectly, gifts, gratuities, or other things of value from suppliers
which might influence or appear to influence purchasing decisions. The procurement
professional must comply with the employer’s gift policy and be mindful of the
Governor's Executive Order with respect to the receipt of personal gifts, favors or gra-
tuities. The procurement professional should also be mindful of any other applicable
standards or restrictions, such as policy or directives accompanying the receipt or use
of grant.

Em] DOAS employees are reminded that DDAS has issued sirict policy based on (D.CGA)
Section 50-5-78 governing the receipt of gifts, receipt of educational maternials, attend-
ance at seminars, courses, lectures, briefings or similar functions provided by sup-
pliers, and the provision of meals and travel for such functions.
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@ Some of the statutes regulate the activities of state employees, while others concem
suppliers. While not necessarily an exhaustive list, the paragraphs that follow will enu-
merate certain unlawful actions. Suppliers committing unlawful actions may be sub-
ject to civil or criminal penalties, suspension or debarment by SPD and any other
action as may be proper to recover any loss or damage to the state of Geongia.

State employees committing unlawful actions may be subject to civil or criminal pen-
alties, disciplinary action by DOAS and/or the employer up to and including ter-
mination, as well as any other action as may be proper to recover any loss or damage
to the state of Georgia.

1.5.1. Trading with State Employees
Hg_ (0.C.G.A ) 45-10-20 et seq. describes in great detail certain improper conduct, inchud-
S| ing, but not limited to, certain public officials or employees entering into certain busi-
ness transactions with the public official/femployee’s public employer or any other
state entity.
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